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PREFACE. 


As announced last year when the second part of the Ach&r&dhy&ya 
was published, the first part of the Vyawaharadhyaya is now being 
issued. This portion consists of Chapters I- VII which give the General 
and Special Rules of Procedure, the laws of Debt, Pledges, and Deposits, 
and the provisions as to Witnesses, Documents, and Ordeals. It will thus 
be seen that the portion now issued in this Part consists of the Procedure 
or the Adjective law of the S t rfci. The next Part which will consist of 
Chapters VI1I-XXV contains the Substantive portion of the Smrti. 

As announced before, the translation now issued consists of 

(1) The Original Smrti of Yajnavalkya. 

(2) The commentary called the Mitakshara by Yij nines' vara. 

(3) ,, „ „ Viramitrodaya by Mitramis'ra and 

(4) ,, „ „ Dipakalika by S'ulapani. 

In the First Edition which was issued iu 1914, only the Smrti of 
Ydjnavalkya and the Mitdkshard were included in the translation. 

The two commentaries of the Viramitrodaya and the Dipakalikd were 
subsequently secured from the Library of the India Office. The commentary 
of the Viramitrodaya has also been published in the Choukhamba Sanskrt 
Series of Benaras and the Dipakalikd is being published in entirety in this 
Series. It will be remembered that the translation is being issued in handy 
volumes of about 400 pages for the convenience of subscribers. 

The Second Part of the S mrtimuktaph alam by Sri VaidyaD&tha- 
Dikshita is also being sent out along with this volume. 

The next instalment will consist of : 

(1) The English Translation of the remaining portion of the 
Vyawaharadhyaya of the Yajnavalkya Smrti, with the three 
Commentaries. 

(2) The Sanskrt Text of the Dipakalika by S'ulapani. 

The assistance of my son Bal has, as usual, been of much use. 

Girgaum, Bombay. \ J. R. GHARPDRE. 

15th March 1938 § Editor, 
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SEX 

YAJftAVALKYA-SMRTI 

TOGETHER WITH THE COMMENTARY CALLED 

mitakshara. 

* 

OF 

S'Rl YIJMnES'WARA 

AND THE COMMENTARIES 
OF 

VIRAMITRODAYA BY MITRAMIS'RA 

AND 

DlPAKALIKA BY S'ULAPANI 


SECOND BOOK 

ON VYAWAHARA: POSITIVE LAW. 

Chapter I. 

Of the Rules of Procedure in General. 

Introductory. 

Of a king possessing the (necessary) qualifications of anoint- 
ment &c. the protection of the subjects is the highest duty; that, (i. e. 
the protection) however, is not possible without punishing the guilty. 

The detection of the guilty, moreover, is not possible without the 
administration of justice (Lit. holding a trial). That suits should be 5 
tried daily has already been said 1 vis, that “ a king should attend 
personally to the administration of justice every day, surrounded by 
(or with the help of) the Councillors.” The various details of a trial vis. 
its nature, its kinds, and its procedure have, however, not been descri- 
bed, and the Second Book is being commenced for describing these. 10 

Yajnavalkya, Verse 1. 

The king, divested of anger and avarice, should 
administer justice along with learned Brahmapas, in 
conformity with the principles of legal science. 

1. AcharMhyaya Verse 360. 

1 



s'ftsio M3t&k8tiar &,~- VyawaMra defined . f T&jhamtkya 

^ 0£s * L Yerse 1 - 

Mitakshara :—• Vyawaharan, &c. judicial trials <§c. a 
complaint . against another and having relation to one’s self is a 
Yyawafaara 1 . As for example — where a certain 

1. The word st^TCR- 5 -— Kis bee* severally explained from several points of 
view, v ss. (L) Its intrinsic character, ( 2 ) Its function, ( 3 ) Its functionaries, 
( 4 ) Its component parts, ( 5 ) The means by which a suit is decided, (tf) Its 
kinds, ( 7 ) The results, (8) Its defects or flaws &e. and < 9 ) The time and place, 
5 It is therefore necessary to note its aspects from all these points of view:— 

I Its intrinsic character , Katyayana gives a derivative meaning thus 

•R aTcf m m i qwralnwia; c^rfre ■ w w 

Yajnavlkya; teffqiqirqqRff *?| 5 f®r«ritfa: 'fh 1 3 T%*rTfT% 3 l% 3 *re?R ( rt If Hgll (S3J-. «) 
Vyawahara Mayukka. {%ir(%iTWfli^Tltfm>TiTlir!flsr 4 sn , ]’ri 31 ^l sqm?; (5. ? q ?q). 
10 II. Tke functional aspects have been seated by K&'yayana ( 25 ). 

{qfearar sroiV* rriw"* i q) qiff Rqfir: ?r 3^# 11 

Narada.. «r«k sRfira =qiR TiSTsrreqq; 1 qrgsqifnfhsqs^*' sqqwqr; 11 (1, 10) 

1 II. Its functionaries. 

ri^ri Rfjff.- sr: 5 Ti^r 1 ifwqqffivprroiJr: ?rs?(fg: 11 

15 IV. Its component parts: Narada — ( 1 , 8 - 9 ) 

5 w ^ 1 ^aitTOlRifr qrgtspfiiW q?r?R 11 

3 TSr#OT?SlT?: 5rfT5TUstR*R =q I ,%lh l%TW^r !!. 

See also Yajnavalfcya Verse 8 further on 

V, VII, VIII. The means , results, and flaws. Narada (I, 12 - 13 ) 

20 9Wf q ^xqfr i ^jpiwsmiOTf ^ ramw =qgf?r: 11 

sp|^i mms «Rig, r srRHf =sn RnTift Ttsrai qRitggsqifr fin: ?g?r: ii 
qift »pssi% Tif: sniews^gR 1 T15: mrvf: wiR-fr traRixm 11 (III, 12 ) 
srVrV w#r ^ 1 , qgof t^tqi^qt =qgsqri?i nq?.i?f: n 

■ Brhaspati : Slimim? H q*T=qi ! qfqofqi I 5itr.fR- fq=q?T 5 '4%ri%: qsrrqq II 

25 Gautama (??, t%, xi, ^ u .)— ‘ qf smsreioqfrfgqq?': gnorg ’ 1 also, « Rrcimq 

1 wiw 1 (fURifi qfisrfgR: qmrzw wsr »mcj; ”. 1 
Brhaspiti : ( 5, j«-K ) 

f|qspm i%qi fwf qrsfr |iqq?i ?r*n 1 grleilmgtiR =q mgfi Rtqwr i 
and Narada says Sfcrrar qn jTirfT =sr l.t# qqqr tjm | 

30 «rif5riVM%reiiRimq?m *nnfr« 1 s«fi?raitm i%jt sqqfirqfW qqg; 11 

qfs^ram^qfiqw^ioTwtifqqqMqiR# arqfiq:, mfnsrcr g. 3 q. r. 

VI. Its kinds have bsen given by Manu as t igh'ee’o, Oh. VIII. 4-7 
see page 634 farther on, Narada enlarges these to 108 . see I. 20 . 

VII. As to the result note this iext of Hlrit.I 

35 pwiw qs?r mig: *fwfer » rr* %q?r sqqfir: ^ ^qW 11 

: . . Apararka— describes it as ‘ eoi.sistiug of the plaint of the plaintiff the 

answer of the defendant, and the evidence’ qi^qiqqif^q'c i%qi?*fq»: I ’ 

Narada m w trql sqqfir?g Vi% 1 pqqntSr ^r^qt g u 
’ : qttr ti?: smStoyepft 1 T'f : iwrrp ifrqirqiSr 11 

40 t wawns 5 Tf«fir sqqfrrq: \ 51% i%r rqqiior tmwsqaj^ rnr: 11 

1 X 1 . As to the iiOTs, Katyayana observes. 

anvi^sisstrirn^f wt s g ^t^i sqq?iTR fn% ?er n ; 

Brahaspati describes 4 he place of justice thus :— 

Itfqsq- If f qrsraW^f I fn%% qi?g#r ?T?q 5J?wqt q?5qqfWR; II 


YApmmlhya 1 Mitfiksharil— duly. 6B3 

Verse 1 . J 

Vt/awahdra person says that the land &c. is his, and any other 

defined. also says in contradiction to him, that it is his. 

The Author indicates its /. e. of the V yawahdra- 
variety by the (use of the) plural By the word llipa, i. e. king, the 
Author indicates that this is not the duty of the kshatriya order alone, 5 
but also of any other endowed with the authority to govern the subjects. 
Pas'yet — should administer , &e. is a repetition (by way of corrobora- 
tion) of what was said before and is intended as laying down a 
special duty. Vidwadbhih, along with the learned, — with (the 

help of ) those (who are) well-versed in works on 10 
BiAhmanak, legal science and the Vedas, grammar &c. 

Brahmanaih, with Br&hmanas,' — not Kshatriyas 
or others. By the expression, ‘Brkhmanas’ introduced by the Instru- 
mental case, their subordination is indicated, from the grammatical 
aphorism 1 ‘conjunctive use with Saha ( the preposition w.th ) indicates 15 
subordination.’ 

Hence, in the case of absence of an investigation, or for a false 
decision, the fault would he that of the king, and not of the Br&hmanas. 

As observes MailU: 2 — “A king, punishing the innocent ( Lit. unpu- 
nishable), and not punishing the guilty (Lit. deserving: punishment), 20 
brings great infamy on him -elf and goes to hell”. By what procedure 
(should he try suits) ? dharmas'astranusaresta, in conformity 
with Dharma S'dstra 3 (Science of religion and law) and not with the 
science of politics. The established usage and law of the country &c. 
have not been separately mentioned, as they form a part of the subject 25 
matter of legal science, in so far as they (such usage and law) are not 
inconsistent with the general principles of legal science. And as the 
sage Yajnavalkya has said 4 later on, ‘‘a custom which -is not 
opposed to law should be carefully maintained, as also the law or 
usage made or established by the king”. Krodha-l6bha-vivar- 30 
jitah, &c., divested of anger and avarice &c.. When it is 
established that it (i. e. the administration of justice) should be in 

1. Pacini. 11,-3-19. ( I ) 

2. Ch* YIII. 128. 

3. For the extent and scope oi the expression Dharma*$’a$tm see the 

General Note on the Hindu Law Texts, . 

4. Bk. II. 186. 



034 Viramitrodaya^Titfes at Law . j" Ydjnavalhya 

L Verse -2. 

conformity with the principles of legal science, the mention of the 
additional condition ( that the king should be) “divested of anger and 
avarice” is indicative of a special injunction (STHpa^n) 1 Krodha 
anger — intolerance. Lobha avarice — excess of greed. (1). 

5 . Viramitrodaya. 

“ The judicial proceedings, he himself should investigate, 
surrounded by the councillors, every day”, what has been thus stated 2 in 
the last Book, the Author now elaborates in detail by a separate Book. 

Yajnavalkya, Verse, 1. 

10 Here, although the investigation of a judicial 3 trial has been 

stated in the last Book, still a judicial trial with all its parts being set out 
in this Bock only, it is called the Book on Vyawah&ra. There, moreover, 
these are the Chapters : viz. 


15 

I, 

Chapter on the Rules of 
Judicial Procedure. Verses 
1-36. 

XIII. 

Breach of Contract of 
service. 182-184 


II* 

Payment of Debts— Verses 
37-64. 

XIV. 

Breach : of Contract. 

185-192. 

20 

: III. 

Deposits. Verses 65-67. 

XV. 

Non-payment of Wages. 

193-198. 


- IV. 

Witnesses. Verses 68-83. 

XVI. 

Gambling and Betting. 

199-203. 


V. 

Documents. 84-94. 

XVII. 

Slander and Abuse. 

204-211. 

25 

VI. 

Ordeals. 95-113. 

XVIII. 

Assault. 212-229. 


VII. 

Partition of Daya. 

Verses. 114-149. 

XIX. 

Sahasas. 230—253. 


Till. 

Boundary Disputes 150—158. 

XX. 

Non-delivery after Sale. 

254-258. 

30 

IX. 

Disputes between the own- 
ers and keepers ( of cattle ) 
Verses 159-167 

xxr. 

Partnership. 259-265. 


X. 

Sale without ownership. 

Verses. 168-174. 

XXII. 

Theft. 266-282. 

35 

XL 

Non-completion of gifts. XXIII. 
Verses 175-176. 

Protection of Women. 

283-294 


XII. 

Rescission of a Sale. 177-181 XXIV. 

Miscellaneous. 295—307 


1. 

The meaning is that the king is 

i asked by the general law that he 


should administer justice according to religion and law, but in particular he 
is asked to cast off all anger and avarice. 

2. See verse 860 Aeharadvaya p, 620 above. 

3. Visvarupa makes it further clear: stfirfRW 

srp’sw* i Jroif wf: ’ srt^w . 


Ydfnmalhja i Vlramltrodaya— VyawaMm* ggg 

Verses I. J 

Vidwadbhi , *along with the learned*, £. 0 ., men well conversant with 
the principles of legal science ; brdhmamih , ^wifch the Bralimanas ? ; 
c along with * ; nr pah, s the king s ; from anger and avarice being 
particularly averse; Dharmctkdstrdnusdrena , 4 in conformity with 

£. 0 ., without detriment, to Dkarma and S’dstra, a Dressed in decent 5 

aiiir®, the king after going to the court house, with close attention, 
being seated with face towards the East, should investigate the cases of 
suitors n in this 1 and the like manner, suits containing the plaint and the 
answer, pas'yet, * should administer % i*e. 9 should investigate* 

By the word nr pa 2 is included one even other than a Kshafcriya, 10 
who is a protector of subjects* Brdhmamih is the principal course, if 
that is not possible, then along with Kshatriyas or Vaiiyas also, as has 
been stated before* 3 The particular mention of Dharmakdstra is with 
a view to point out its chief importance ; for in the investigation, 
the science of polity may also have to be followed. That has been stated 15 
by Katyayana 4 ; u By those experts in the Dharmakdstra and versed in 
Arthakdstra Oa a conflict between the Dharmakdstra and the Artha- 
kdstra , however, the greater or less potentiality will be stated later on* 

As to the etymology of Vyawahdva, Katyayana 5 says;, a Vi, has the 
sense of many; am, means doubt, haram or removal is expressed by hdra% 20 
by reason of the removal of several doubts, it is known as Vyamkdra” 

That, moreover, of this character is of two sorts* As says Mirada® ; 

56 Attended by a wager, and not attended by a wager ; this should be 
known to be of two kinds* It is 6 attended by a wager ? where a party 
takes in writing a certain sum which has to be paid besides that in 25 
dispute.” 4 He who is defeated in this proceeding, shall pay so much 


1. Bee Katyayana Verse, 55. 

2. i. e. who occupies the position of a Ruler of the people. 

3. See Page 621 lines 14-21. 

4. Verse 57. By adopting this quotation from Katyayana, it is indicated 
that the study of the principles of Political science was a necessary part of, the 
accomplishment of one to be appointed to investigate cases, 

5. Verse 26. 

6. Introduction 4. With this aspect of a suit the student may with 
advantage compare the Actio Sacramentum of the Roman Law. The two 
resemble in both aspects. 
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[ Verse 2, 

penalty to the successful party or to the king 9 in this or a similar form 
where a condition or wager like this is laid before the writing down of 
the Plaint, that is fi a suit with a wager oae other than this is c a suit 
without a wager 

5 It has been stated: ‘ in accordance with the Dharma S’ Astra 

there, the Author mentions the position of the Dharma S' Astra 9 i.e. 9 by 
reference to the entire treatise. Thus indeed becomes congruous the 
mention hereafter of the witnesses, disputants, &c., since these are- 
incorporated into the Dharma S'&sfcra. (1). 

10 S'ulapaui 

In regard to the Recovery of Debts and several other titles at 
Law such doubts as arise are removed by this, and therefore, this deliberation 
which removes doubts as to the several points is called Vyavahara or 
a Judicial proceeding. So Katylyana: 1 — ‘ Vi, has the sense of many; 

15 ava, means doubt ; harana or removal is expressed by ham ; by reason 
of the removal of several doubts, it is known as Vyavahara . ” Tan, these 
•judicial proceedings, the Lord of the land, should himself personally 
investigate, and in company with the Brahmanas knowing the Dharma- 
sastra. In accordance with the rules of the Dharmasastra regarding the 

20 Plaint, the Answer, the Proof, the Trial and the Decision, and not through 
anger, or hatred, nor through avarice, nor by partiality. Although it has 
been said that the king should himself investigate 2 judicial proceedings, 
still this is a subsidiary 3 condition of the principal point viz, investi- 
gation according to the principles of Dharma Sastra . (1) 

25 Yajn&Y&lkya, Verse 2. 

A king should select as his Councillors 4 those persons 
who have become accomplished by learning and study 5 , who 
know the law, who speak the truth, and who are the same 6 
to friends and foes alike. (2). 

1. Yerse 26, 

2. Yerse 3^0. The use of this expression has the sense of 

investigation carried to a decision, 

3. SOT wrq 337 ? :~-irrr and The principal of the 

chief point is inr, and the subsidiary or subordinate one is 333313 . 

4. The words Councillors and Assessors are separately used here to bring 

out the distinction between (appointed) and (on appointed). The 

word stands for those who are appointed, and has been translated as 

Councillors „ The word Assessors refers to tnose learned Br&hmauas who 
voluntarily go to a court and are referred to in verse I, above. Of. the Judex 9 
and the Recujperatores of the Roman system. 

5. i. e. of the VedHs. 

0. Impartial to friends and foes as well, 
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Verses 2 . J 

Mitakshara. — Further, S^rutena, by learning, by study- 
ing the Mhnunsd (the science of Interpretation), 

Page 2. Grammar etc : and also adhyay&liena, by study , 

i. e- the study of the Yedas ; sampannah, accom- 
plished ; dharmajnyah, knowing the religion, i • e. those who 5 
know religion and the science oE law ; satyawadinah, who speak 
the truth , L e, who have (established) a character for speaking the truth. 

Ripau mitre eha ye samah, same to friends 
Sabhyas (Conn- and foes alike, unaffected by feelings of hatred, 
ciUors) described, love &c. Men of this description should be invested 10 
as councillors by the king, after conferring upon 
them gifts, and other tokens indicative of respect, that they may 
(oecome fit to) attend or sit in the meeting or assembly, sabhdsadah. 

Although the expression ‘accomplished by learning and study’ 
has been used without particularisation, still B rah m anas only (are meant). 15 
As says Katyayana 1 “Moreover, he (i. e. the king), accompanied 
by assessors or councillors, who are steady, special scholars, of high 
parentage, and who are the best of Brahtmnis, who are clever in inter- 
preting the meaning of Dharma S'dstra, and who are accomplished 
in politics/’ 20 

Those to be selected, moreover, should be three, the 
plural having been used with a (special) purpose ; and also there being 
a text of Manu 2 vis: — “In the place where three Br&hmanas, versed in 
the Ved&s, sit down.” Brhaspatr, however, intimating that the 
councillors should be seven, five, or three, observes : “Where, Viprds 25 
(Br&hmanas) knowing the Usage of the people and the Ved&s, as well as 
the law, and being either seven, five, or even three, are sitting, that 
assembly is equal (in Sanctity) to a sacrificial assembly’ 5 . It should 
not, moreover, be supposed that (the words) “accomplished by learning 
and study” and others, are adjectival of Bnthmanas referred to in the 30 
last verse in (the expression) “along with Brahmanas/’ it being irnposi- 
sible that words having the Nominative and the Instrumental termi- 
nation at their end, should be connected as an adjective and the word 
qualified (by it), as also on account of the possibility of the fault of 
repetition being committed by the use of the expression “by the learned’’. 35 

1. Verse 57. 2. Oil, VIII, 11. 3. Oh. I. Verse 11. 
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f Ydjhavaalkya 
L Perse 2. 

Moreover, Katyay&na , 1 has brought out clearly the distinction 
between the Br&htnanas and the Councillors thus : — “A king attains 
heaven, who investigates disputes according to law, with the help of 
the Chief Judge, the minister, the religious preceptor, the Brfihmanas, 
5 and the Councillors.” There, the distinction is that the Br&hmanas 
are not appointed, while the Councillors are appointed. Hence also 

it is said 2 “whether appointed or not appointed, he who knows the law 
is entitled to speak”. 

Among these, those who are appointed should advice the 
10 king on the facts as they stand, and if he would act otherwise, 
then they should dissuade him, otherwise they would be guilty. 
Katyayana/ has also said : — “The councillors who follow him, even 
when he acts with injustice, are co-sharers with him in it (the injustice) ; 
therefore the king should be warned (advised) by them.” Of the 
15 unappointed, however, the sin occurs only when they speak a false- 
hood, or do not speak at all ; not when they do not dissuade the king. 
As Mann* has said : — “ Either the court must not be entered, or the 
truth must be spoken ; a man who either speaks nothing, or speaks 
falsely becomes sinful (guilty).” Ripau Mitre Cheti, to friends and 
20 foes, <fc., in this clause by the (use of the) word cha is indicated that 
the court should also have the attendance of a few merchants for the 
satisfaction of the people. As says Katyayana 5 : “Attended by a 
few tradesmen of good family, free from malice, and possessing 
the qualification of high birth, character, age, good behaviour 
25 affluence, and family tradition.” (2). 

Viramitrodaya. 

There, moreover first, in regard to the statement “ along with 
learned Br&limanas ” while explaining the learning, the Author discusses 
the Br&hmanas 

30 Yajnavalkya, Verse 2. 

S rutam, ‘ learning i.e,, with the help of the Mim&ns& and the 
like, understanding the meaning ; accompanied by that, with the study 
of the Veda and S'dstra, accomplished, i.e., possessed. Therefore also 
dharmajndh, ‘ who kno^r the law ’, i.e., who are clever in discriminating 
35 the dharma ani the non -dharma \ and therefore also who have a 
character for truth-speaking. Ye ripau mitre eha santdh, * who are the 
same to foes and friends alike ’ devoid of hatred, anger, etc., those 


1. Verse 56, see note 4 on p. 636 2. By Narada. Ill, 11. 

4. Oh. VIII. 13. 5. Verse 58. 


Verse 75. 


Y&jhaoalkyari Vira mi troday a— Councillors, their qualifications and number . ggc)- 

Verses 2 . j 

Br^hmaiias should by the blag be made councillors, who will attend 
the courts* The meaning is that honour and respect, etc*, should be 
so ordained for fcliem that they may attend the court for the deliberations® 

By the nee of word cka 9 i and % are included the indifferent* 

By the use of the plural number, the Author intends the particular 5 
ournber stated in other Smrtis. So, moreover, Mann 1 : “In the place 
where sit down three Br&hmanas knowing the Vedas.” Brhaspati 2 also: 

44 seven, five, or three may be the Councillors® n Really, however, the 
inclusion of the unappomted Br^hmanas having been stated before, even 
apart from those, this verse is intended to direct others to be made 10 
councillors* Hence it is that the Chief Justice, and the ministers, together 
with the Brahman&s and the Purohits have been stated by Katyayana 3 . 
After premising the investiture, it has been stated: “Attended by a 
few merchants of good family, possessing the qualifications of high birth, 
character, age, good behaviour and affluence, and free from malice.” 15 
By Mann 4 also has been said: — “ In transactions between tradesmen and 
artisans, and also among persons subsisting on agriculture, or on the stage, 
where a decision is impossible to be reached, it should be got done by 
the experts in the lines themselves.” This is only indicative. The 
point is that whoever is a specialist in a particular matter, by him 20 
indeed that matter should be got decided* 

Brhaspati 5 mentions persons necessary for (a court of) justice : “The 
king should appoint two persons— an accountant, and a scribe— who 
know the principles of the science of words and names, have studied 
the lexicons, who are skilful accountants, who are pure, and who are 25 
acquainted with the various alphabets. For summoning and guarding the 
witnesses, the plaintiff, and the defendant, a truthful and confidential 
man should be appointed, subject to the authority of the Councillors 6 .” (2) 


S'ulapani 

The Author mentions the councillors 30 

Yajnavalkya, Verse 2. 

Accomplished with the knowledge and the meaning of the Vedas, and 
the study of the Vedas ; who know the Dharma sastra ; and who by habit 

1 , Ck. VIII. 11 * 2 . Ch. I, Verse 11. 3. Verse 58. 

4. This verse is not found in Mann 5 see however Brhaspafci I. 26. 

See Raghumthji Tarachand vs. Bank of Bombay I. L. ? R. 34 Bom. 72, at p. 78. 

5. Ch, I. Verses 14, 15. 

6 . 
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are truth-speakers ; those who are of an even mind towards an enemy as 
also to a, friend ; such should be appointed councillors. 

* 

Katyayana 1 2 states a special rule: “ He, moreover, accompanied 
by councillors, who are steady, special scholars, of high parentage, and 
5 who are the best of Brahmanas, who are experts in the Dharma Sdstra, and 
are accomplished in the science of polity; along with the chief judge, the 
minister, the religious preceptor, the Brahmanas, and the councillors, the 
king who investigates disputes, attains heaven, and retains it according 
to Dharma,” (2) 


10 It has been laid down that ‘the king should administer 

justice 5 ; the Author mentions a secondary course 

Yajfiavaikya, Verse 3. 

Unable to attend to the administration of justice on 
account of other engagements, by a king should be appointed 
15 (in his place ) to work along with the Councillors, a 
Brahmana, knowing all laws. 

Mitakshara : — On account o£ his being engrossed in other 
works, vyawaharan apas'yata, unable to attend to the administra- 
tion of justice ; nrperia, by a king ; sabhyaih saha, along with 
20 the Councillors, referred to above, sarvadharmavit, knowing all 
laivs, all laws i. e. laws laid down in the S'dstras, as also the customary 
laws ; knows i. e. (considers) discriminates ; such a one is he who 
knows all laws ; Brahmana, a Brahmana, and not a kshatriya or 
any other ; niyoktawyah, should be appointed, for deciding disputes. 

25 Moreover, such a one possessing the particular qualities laid 

down by Katyayana 3 should be made. Says he : — “He should be 
self-restrained 3 , high-born, impartial, not overawing, calm, god-fearing, 
religions, and devoid of anger.” 

1. Verses 57, 58. 

2. See Verse 64. 

3. ^ptf. The other reading is 3$ vigilant. 
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In the absence of a Br&hmana of this description, he should 
appoint a Kshatriya, or a Vais'ya, but not a 
Page 3. S'lidra, As says Katyayana 1 :— “ Where a 
Br&hmana is not available, he (i. e. the king) 
should appoint a Kshatriya, or a Vais'ya who knows the Dharma 5 

S' Astra ; a S&dra should be avoided by all means.” 

By Harada 3 also this very thing has been indicated pro- 
minently : — "Placing before him Dharma- S' Astra, and adhering to 
the opinion of the Chief Judge, with a calm mind (or concentrated 
attention), he should decide suits in due order.” ‘Adhering to the 10 
opinion of the Chief Judge, i. e. not posting himself in his own 
opinion. As in the expression, ‘the king observes the enemies’ army 
with the eyes (in the form) of spies’, the term Chief Judge is here 
used in its etymological sense. He who questions the plaintiff and 
the defendant is a priit ; and he who sifts or discriminates their 15 
statements, the inconsistent from the consistent along with the 
assessors, a vivtika ; he who is a prdt as well as a nivdha is a 
PrMviv&ka. Moreover, it has been said: 3 “He is called Prad.viva.ka, 
because, after consulting him, the king, in company with the 
councillors, decides disputes after an inquiry relevant to the matter 20 
at issue. ” (3) 


Viramitrodaya. 

“ Judicial proceedings he should himself personally investigate ” 
thus it has been stated in the last book. When, however, that is not 
possible, the Author mentions a course 25 

Yajnavalkya, Verses 3. 

Owing to being absorbed in concentrating himself upon other 
matters and therefore unable to investigate judicial proceedings, by-such 
a king, along with the councillors, a Brahmana knowing all laws and 
rules useful for a lawsuit should be appointed for the purpose of 30 
investigating law suits. This is the meaning. Here Katyayana 4 states a 

1. Verse 67. 

2. Oh. I. 35. 

3. By Vy4sa. See Smrfci Ohandrika, P. 17, L. 3, 

4. Verse 64. 
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special rule. “ One who is self-controlled, well-born, impartial, not likely 
to create distrust, who is firm, afraid of the next world, devoted to religion, 
industrious, and devoid of anger.” In the absence of snch a Brahmana, 
a Kshatriya, or a Vais'ya should be appointed, so has been stated above. 

5 So says Narada 1 : “ The affairs of the ascetics should be got 

determined by only those who are learned in the three lores, as 
also of those who are versed in sorcery and witch-craft $ and not 
himself, for fear of creating resentment.” The meaning is that those 
from whose anger there may occur danger, the investigation of ( the 
10 disputes of) these should be caused to be made through men of their 
kind alone. 

Even when a determination is made by himself, the co-operation 
of the Chief Judge is certainly contemplated. So observes Narada 2 : 
“ Placing before him the D/iarma-S'dstra,, and addhering to the opinion 
15 of the Chief Judge, he should decide suits in due order, with a calm, 
i.e., concentrated mind.” (3). 


S'ulapani. 

When the investigation of disputes Is not possible to be made by 
himself personally, the Author states a course 

20 Yajnavalkya, Verse 3. 

One knowing well all laws i. e. of the country, -the caste, and the 
rest. In the absence of a proper Brahmans, a Kshatriya, or a Vaisiya 
may even be appointed, as says Katyayana 3 : “ If a learned Brahmana be 
not available, one may appoint there a Kshatriya, or a Vaisya who 
25 knows the Dharma 6astra ; a sudra, one should avoid with effort. ” So 
also Manu 4 : “A Brahmana who subsists only by the name of his 
caste ( jati ), or one who merely calls himself a Brahmana, may interpret 
the law of the king, but never a S'udra. Of that king the adminis- 
tration of whose laws is made by a S'udra, the kingdom will sink 
30 (low) like a cow in the mud. ” (3) 


1. Not found in Narada, but see Brhaspati, I. 27. 

2. Oh. I. 35. 3. Verse 67. 

4. Oh. VIII. 20-21. 
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Ydjnmalhya 1 
Verse 4. J 

The Chief Judge and the other councillors if out of passion &e. 
decide a dispute in departure from the dictates of the Smrtis, then 
what should a king do ? so the Author says 

Yajfiavalkya 9 Verse 4 

4. Out of passion, avarice, or even through fear, 5 
councillors acting in departure from the rules of the Smrtis 
or from a similar cause, should each be separately punished 
with a fine double of that in dispute. 

Mitakshara * — ‘Moreover, the aforesaid Sabhyah, councillors, 
on account of the uncontrolled sway of Rajas 1 or passion, being 10 
affected by it, ragat, out of passion, i.e., on account of excessive attach- 
ment; lobhat,/rnwi avarice , i.e., on account of excess in greed ; bhayat, 
from fear, or on account of excessive tribulation, smrtyapetam, in 
departure from the Smrtis i.e. opposed to the Smrtis. The term Adi 
or from a similar came, indicates doing something which is a 15 
deviation from custom; prthak prthak, severally, each one severally. 
Vivadat, of that in dispute, of the amount accruing as damages on 
account of a defeat in the suit ; Should be punished with a double 
of the fine, dwigu^am damam ; not however (double) of the amount 
which is the subject matter of dispute. If it were so, there would 20 
be the possibility of an absence of fine in disputes regarding 
adultery or seduction and the like. The use of the words passion, 
avarice and fear is to limit the double fine to ( the cases of ) passion 
&c. only, and not to (extend it to the case of) ignorance, mistake &c. 

Moreover, let it not be supposed in consequence of the 25 
text of Gautama 2 viz. “ a king has power 
* [ P. 3. L. 16.] over all, excepting Brahmanas,” that Brdhmanas, 
are exempt from punishment, as the text is 
intended to be eulogistic only. 

As to what has been said 3 viz., ‘ that he (i.e. a Brdhmana, 30 
should be exempted by the king from six (punishments), viz. that 
he should not be killed, imprisoned, punished, exiled, deported or 

1. The second oi the three qualities viz. Satva ? Rajas and Tamas. 

2. , Gautama 11, 1. 

3. Gautama VIII, 12, 13, 



644 Vlraiisi t rodaya «~ Punishment for the same , f Y&jhavalky a 

L Verse 4. 

made destitute (deprived of his effects), ’ that holds in the case of one 1 
“ who is a well-read scholar, one who knows the usages of the 
people, who is versed in the Vedas and the Vedangas, who is an 
expert in the art of controversy (or in expounding controversial 
5 points), in History and the Puranas, who is a constant student of the 
same, and who follows them in life, who is purified by the forty-eight 
purificatory ceremonies, 2 who devoutly observes the three duties®, 
or one who has been trained in the six 4 customary duties of life.” 
Thus it {i.e. the exemption) applies only to one who. has acquired a 
10 versatility of knowledge as detailed above and not to any Brfihmana 
merely as such. (4) 


Viramitrodaya. 

For the Councillors giving an unjust decision, punishment should 
be administered by the King ; so the Author says 

15 YajSavalkya, Verse 4. 

On account of being oppressed by passion, etc., in departure from 
tbe Smrtis, i.e., opposed to the Smrtis — by the use of the word ddi, etc., 
‘opposed to the usage of the country’ &c. also should be included. Sabhydl, 
‘Councillors’, for the purpose of investigation appointed to the 

20 assembly, as far as the Chief Judge, prtkak prthak, ‘ separately ’ each 
one, mmddt, ‘ of that in dispute, consequent upon a defeat in the dispute 
under consideration, from the penalty in the form of an imposition of a 
money fine, dwigumm damam , ‘ double the penalty ’, dandydh , ‘ should 
be punished’, i.e., should be made to pay. 

25 By the use of the word api, ‘or also are included those not 

known. So says Katyay&na 1 : “ After correctly comprehending the 
result of the suit, the Councillor should then speak § otherwise one must 
not speak ; he who speaks gets twice the penalty. By reason of the 

1, Gautama VIII, 4-11, 

2, viz. Gautama details these at Oh. VIII, 14-22. 

3, These are : study, sacrifice, and almsgiving (3iw«r?rwr^RrR). 

4, These are : the three last with the addition of 

Teaching, officiating at a sacrifice, and receiving gifts. Bee Yojnavaltya 1. 118, 

5, Verse 80-81, 



1 ’’ajhavalkya "] Mit&kshari — V i/awalnira, beginning of. 64.i> 
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fault of the Councillor, whatever Is lost, should be replaced by the 
Councillor as it was before ; a dispute, however, when settled by the 
disputants themselves, one should not investigate.” 

Thus what has been decided after a proper deliberation may be 
considered again, and no penalty (should be imposed) out of irritation 5 
due to the defeat of the plaintiff. 

There, “ Councillors declaring an unjust decision, and similarly 
those who subsist on bribes, as also those who are guilty of a Breach of 
Trust, all these must certainly be banished ”, the (rule of) punishment 
thus declared by Brhaspati should be observed. (4). 10 

S'ulpapi 

Yajnyavalkya, Verse 4. 

These, the councillors declaring falsely, should each be punished 
with the penalty double that for the defeated party. By the use of the 
word api ‘even" is included one digressing away from the judicial 15 
proceeding (4). 

The Author mentions the nature of a Vyawahdra 

Yajfiavalkya, Verse 5. 

If one injured by others in a way which is a violation 
of the (laws of) Smrtis and usage, informs the king, that 20 
becomes a (fit) subject for a Judicial Proceeding. (5) 

Mitakshara : — Margena, in a way, opposed to legal 
science and general usage, paraih, by others, 
Subject-Matter adharshitah, injured, i.e. attacked ; which, raj fie, 

of a suit. to the king, or to the Chief J udge, avedayati, 25 
informs, i.e. respectfully complains, Chet, in case, 
of that, tad, which forms the complaint, is the subject matter of a 
judicial proceeding, Vyawaharapadam. Vyawahara or & judicial 
proceeding is that which has for its component parts, the plaint, 
the answer, the doubt, reasons, deductions, the evidence, the decision 30 
and the reasons thereof ; its pada, its (i. e. of Vyawahara) subject. 

This is its general definition. 

That {VyawaMra) morever, is twofold : a plaint founded on 
suspicion, and a plaint founded on facts. As says Narada 1 : — <c A 


1. 1.27. 
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plaint is known to be of two kinds ; a plaint founded on suspicion^ 
and a plaint founded on facts j (on) suspicion in consequence of 
(defendant s keeping) bad company ; (on) facts, when the stolen goods 
have come to light”. By Hodha is meant, the goods stolen or any 
5 other evidence (thereof). By “ goods coming to light ”, therefore 
is meant, tracing (the offence) by circumstantial or direct proof. 
A plaint founded on facts is moreover two-fold ; (1) Containing 
the statement of a denial ; and (2) containing the statement of an 
active wrong (by the defendant). As e. g. “ Having taken gold &c. 
10 from me, he (the defendant) does not give it back.”, “He (the 
defendant) deprives me of my land &c.” Katyayana 1 also has 
said “who does not himself wish to do what is just, or does an 
unjust act.” 

This ( Vyawahdra) moreover is divisible into 18 kinds. As 
IS says Marni 2 : — “Of these (1) the first is the Re- 

* Page 4. covery of debts ; (2) Deposit, (3) Sale without 
ownership, (4) Concerns of several partners 
together, (5) and Resumption of gifts. (6) Non-payment of wages, 
(7) Breach of contract, (8) Rescission of sale and purchase, (9) Disputes 
20 between the owner (of cattle) and his servants ; (10) the law of 
Boundry-disputes, (11) Assault, (12) and Slander ; (13) Theft, 
(14) Heinous offences. (15) Adultery or seduction ; (16) Duties of 
husband and wife ; (17) Partition ; (18) and Gambling and betting. 
These are in this world the eighteen topics of Judicial Proceedings. 
25 Even these have become multiplied into many more by the varieties 
of the points at issue. As says Narada 3 “Their branches amount 
to one hundred and eight. It (a judicial proceeding) is said to have 
a hundred branches on account of the multifariousness of human 
transactions.” 

30 The author points out that by the expression ‘if he informs 

the king’ is meant, he himself voluntarily goes and informs, and not 
under instigation of the king or his servants. As says Manu 4 
“ Neither the king or any servant of his shall themselves cause an 


1. Verse 139. is another reading. 

3. I. 20. 


2. Oh. VIII. 4-7. 
4. Oh. VIII. 43. 
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action (lawsuit) to be started, or hush up one that has been brought 
by another.” 1 Paraih, by others, i. e, by one, two, or many others* 
the Author indicates hereby that a dispute may arise between one man, 
and one, two, or many men. The text of Narada viz. — "Men con- 
versant with law lay down that disputes between one and many, with 5 
women, and with servants, are inadmissible as a suit’" refers to suits 
having different causes of action. 

By the expression ‘informs the king’ is also meant ‘that clad 
in a decent or simple dress, the plaintiff should inform the king’ when 
questioned by him. When the complaint is proper, (i. e. according 10 
to law), then the summoning of the defendant by sending a seal &c., 
and the non-summoning of those that are beyond the court’s jurisdic- 
tion, or exempt from it (as being afflicted with disease) being evident 
from the context, has not been expressly mentioned. This, 
moreover, has been clearly laid down in another Smrti 2 : 15 

“At the (proper) time, he (*. e. the king or his proxy) should 
thus inquire of the applicant' 1 standing and speaking before him : 
what is your suit for, and what is your grievance ? Don’t fear, 
speak, 0 man ! By whom, where, when and for what (have 
you been) troubled ? Thus should he ask one who has come 20 
to the court. Thus interrogated, what he speaks (as his 
grievance) he (i. e. the king) should consider along with the 
Councillors and the Br&hmanaa ; and if the complaint be proper or 
one according to law, (an order bearing) the seal, or a messenger, 
should be sent to summon him (defendant). 25 

“The king should not cause to be summoned a person who is 
afflicted with a disease, a minor, the old, one in 
Cases where sum- difficulty and one engaged in (religious) duties ; 
mons may or (nor) a person who would suffer great loss 4 iE he 
may not issue. were summoned, a person afflicted with pain 30 
(caused by the separation of relations); persons 
engrossed in the king’s service, or in celebrating festivals ; the 

1. The Balambhatti and the Vis'wes'wari give an alternative meaning 
thus: “ nor should he accept a plaint presented unjustifiably by a party. ” 

2. Katyayana Verses 86-88. 

3. Plaintiff: — Lit : one who pleads bis cause in court. The reading given 
in the foot-note is adopted : another reading is ‘standing in a humble posture.’ 

4. Balambhatti P. 9 L. 5 & c. 

3 
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intoxicated ; persons possessed by evil spirits ; idiots or the insane ; 
the aggrieved, or persons who are dependents ; (nor) a young and 
helpless woman, a high-born lady, a woman recently delivered, a maiden 
belonging to the highest tribe; (because) these females are declared to be 
5 dependent on their tribes. 1 A summons is allowed against women 

upon whom their families are dependent, profli- 
Exceptions. gate women, and those who are prostitutes, as 
also against sncli as are of low birth or are 
degraded. Taking into consideration the time and the place, as also 
10 the importance or otherwise of the cause, the king may cause even the 
infirm &c. to be summoned and brought comfortably by means of 
conveyances. He may even summon, in weighty matters, hermits 
and the like, who have retired into the woods, after notice of the 
complaint 3 taking care however that he thereby does not give any 
15 offence.” 

The law of arrests which is plain in itself, has been laid down 
by Narada 4 i — “A plaintiff should arrest a 
Arrest. defendant who absconds when the cause is about 

to be tried, and one who disregards the plaintiff’s 
20 words, until the legal summons has been issued. Confinement to a 

place, arrest for a limited time, restrictions regard- 
The four-fold di- ing travelling, and prohibition from a specific act ; 
vision of arrests, this is the fourfold division of arrests. One 
subjected to an arrest must not transgress 
25 it. If one arrested at a time proper for arrests transgresses 
his arrest, he should be punished. One who, in causing an 
arrest, acts improperly, shall also be liable to punishment. One 
arrested while crossing a river, or in a forest, or in a bad country, or 
during a great calamity, or while in similar predicaments, commits no 
30 fault by transgressing his arrest. One about to marry, one oppressed 
by a disease, one about to offer a sacrifice, one afflicted by a calamity, 
as also one (already) accused by another, and one engaged in the king’s 
service ; (as also) cowherds engaged in tending cattle, cultivators in 

^ y ersea 97 j yg_ ~ 

2. ‘At their leisure and by means of conveyances’ Balambhatti. 

3. STC’mnfrl’T —or it may also be rendered “having ascertained the 
importance of the complaint.” 

4. I. 47-54. 
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the act of sowing the crops, artisans while engaged in their own 
occupations, and warriors during warfare. 

Arrest means a restraint by the king’s orders. The weak and 
others (exempted) shall depute their son or some 
*Page 5. other relative ; and these (relatives) will not 5 
become liable for speaking without authority for 
another, as will be seen from the text of N&radah ‘‘He, who is 
not either the brother, the father, or the son, nor is one acting under 
an order or authority of another, and speaks for him, deserves 
punishment ; as does he who makes contradictory statements in 10 
judicial proceedings.” (5). 


Viramitrodaya 

The investigation of a Judicial Proceeding ( Vyavakdra) being 
dependent on the knowledge of the subject of a judicial proceeding 
( Vyamhdra- vishaya-jndna ) the Author mentions generally the subject 15 
of a Vyavah&ra 

Yajnavalkya, Verse 5. 

Mdrgem ‘ by a way \ i.e., means which is outside the Smrtis and 
good usage ; parairddkarsUtah, 4 by others injured ’, i.e., outraged ; 
r&jne, * to the king \ of the attack by another, dvedayati, ‘informs tat, 20 
‘ that } , then becomes vyavahdrasya padam, 6 the subject for a judicial 
proceeding % such as the Recovery of Debts and the like. 

By the use of the word chet ‘ if ’, it has been indicated that the 
initiation of a dispute should not be started by himself. That has been 
stated by Manu 2 : “ Neither the king nor any servant of his shall 25 
themselves cause any action (law suit) to be started, or hush up one that 
has been brought by another.” The reading yad 3 , 1 which is approved 
of Mis'ra and others. Which, e g., the Recovery of Debts and the like 
he informs that should be utilised. 

The plural in paraih, 4 by others % is where the matter at issue is 30 
one. Where, however, the points at issue are different, the text of 
Narad a 4 applies : “ Of one with many, against women, or against 
agents, a dispute is admissible.” 

2. Oh. VIII. 43. 

4. Oh. II. 12. first quarter. 


1. Oh. II. 23; 

3. In the place of ehet (%^) if. 
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- . ■ '..By th-9 use of the word hi, 4 indeed ? It is intended that what has 
been complained of, must necessarily be investigated® - There, Brhaspati 1 
mentions a special rale “ The preceptor and the pupil, the father and 
the son, the husband and the wife, the master and servant, of these 
5 when brought together, a dispute is not permissible* Of one with many, 
with women, and with servants, a dispate is inadmissible, as has been 
declared by the learned* That which has been excluded by the king, as 
also that which is likely to be against the interests of the citizens, or of 
the nation in entirety, as also similarly of the subjects* Others also as 
10 are antagonistic to (the interests of) the City, village, and the people in 
general, all such disputes have been declared as inadmissible.” 

That subject of a judicial proceeding, moreover, generally is of 
two kinds, from a plaint founded on suspicion, and a plaint founded on 
certainty* A plaint, moreover, is two-fold, in the form of an assertion 
15 and in the form of a denial ; as 1 my gold has been taken away by him % 
and 4 Having taken money as a loan from me, he does not give J As 
says Katy§yana s : — u What is just, he himself does not wish to do, or 
who does what is unjust Mann 3 particularly classifies the topics for a 
judicial proceeding thus: 44 Of these, (1) the first is the recovery of debts, 
20 (2) deposits, (3) sale without ownership, (4) concerns of several partners 
together, (5) and resumption of gifts, (6) non-payment of wages, 
(7) breach of contract, (8) rescission of sale and purchase, (9) disputes 
between the owner (of cattle) and the cowherds, (10) the law of boundary 
disputes, (11) assault, (12) slander, (13) theft, (14) heinous offences, 
25 (15) adultery or seduction, (16) duties of husband and wife, 
(17) partition, (18) gambling and betting? these are in this world the 
eighteen topics of Judicial Proceedings®” (5). 


S'ulapani. 

' Yajnavalkya, Vers© 5 

In a way outside the Smrtis and good usage, one pursued by another, 
30 -either monetarily or bodily, one complains when troubled, that is the 
'■point for the investigation by a Judicial Proceeding. That is of eighteen 
kinds, so says Mann 3 : “Of these (1) the first is the recovery of debts, (2) 
deposit, (3) sale without ownership, (4) concerns of several partners 
together. (5) and resumption of gifts, (6) Non-payment of wages, (7) 
35 breach of contract, (8) rescission of sale and purchase, (9) disputes 
between the owner (of cattle) and the cow-herd, (10) the law of boundary 
disputes, (11) assault, (12) slander, (13) theft, (14) henious offences, (15) 
adultery or seduction, (16) duties of husband and wife ; (17) partition ; 

1. Bee Narada XL 12, last quarter, 

& Verse 139, 3. Oh. YIIL 4-t 
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(18) and gambling and betting ; these are in this world, eighteen topics of 
a Judicial Proceeding. 

By the expression if he ‘informs’, is meant that by himself a 
dispute should not be started. Brahaspati states a special rule, “The 
preceptor and the pupil, the father and the son, the master and servant, 5 

of these if brought in conflict together, a judicial trial cannot be 
admitted ” (5). 


When the defendant is brought by one of the (three) modes, 
vis,, by the signet, the written order, or the messenger, what further 
should be done ? So the Author replies 10 

Yajnavalkya, Verse 6. 

In the presence of the defendant should be reduced 
to writing whatever is alleged by the plaintiff, and marked 
with the year, the month, the fortnight, the day, the name, 
the caste, and the like. 15 

Mitakshara — What is asked for is the artha, (the relief 
sought) the object to be accomplished ; and a plaintiff (Arthi) is the 
one who sets it up. His opponent is pratyarthl, the defendant. 

Before, agratah, tasya, (of) him, i. <?., in the 
The Charac- presence of him, lekhyam, should be written, should 20 
teristics of a be reduced to writing. Yatha, whatever, in which 
Plaint. mode i. e., as alleged before at the time of making 

the first complaint ; and not otherwise ; for in 
that case on the ground of departure (from the first complaint) the 
trial would be vitiated. For 1 “one who alters his former statement, 25 
one who shuns the judicial proceeding, one who does not put in an 
appearance, one who makes no reply, as also one who absconds after 
being summoned; these are the five varieties of a faulty (Hina) 
litigant.” 

1. Narada II. 33. Katyayana states the several amercements for 
these; thus : see verse 202. 

. SRRifr 1 351# =51 tistpf II 

n 1%!^ I 
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The allegations of the plaintiff having been once reduced to 
writing at the time of the first eomp’aint, it 
P. 5. L. 9. might be said that writing it over again would 
be meaningless, so the Author says : SamE- 
5 masetyEdi, year, month §c —marked with the year, month, 
fortnight, date, day &c., as also bearing the names of the plaintiff and 
the defendant, and their castes such as Br&hmana &c. By the word 

Adi, $c., are also included the amount, the quantity, place, time, 
reason for forbearance 1 and the like (Aims’). As has been Said 2 : — 

10 “That is termed a plaint or complaint, which is presented or 

made to the king, and which contains (the Artha) 
P. 5. L. 12. the cause of action, which is in accordance with 
the law, which is complete and devoid of 
confusion, which contains the point at issue, which is couched in 
15 significant language, and which is consistent with the claim made 
out ; (which is) intelligible, not inconsistant, certain, capable of proof, 
concise yet bringing out the whole cause of action, not impossible in 
regard to place or time ; which contains the year, the season, the 
month, the fortnight, the day, the time, the country and the particular 
20 district, the village, the house or dwelling place, the point at issue, 
the designation, the caste, the personal description and age ; which 
contains the measure and quantity of the object to be secured, the 
names of the plaintiff himself and of the defendant, and (which is) 
marked with the names of the ancestors of himself and of the defendant 
25 respectively, as also with the names of kings ; (which contains) the 
cause 1 of forbearance and the injury done to self (the plaintiff) ; in 
which are mentioned (the names of) the grantee and the grantor.” 
BhdsM is the same as Pratijnd or Pahsha. It has no other meaning. 
The point to be noted is that at the time of the first complaint, only 
30 the cause of action is written, while in the presence of the defendant, 
the year, the month, and other particulars are written. 

Although the specification of the year is not necessary in all 
proceedings, still it is essential in trials concerning 
P. 5. L. 19. deposits or pledges, gifts, and sales, on account 
35 of the text i 3 “In the case of pledges, gifts, or 

1. 3nrrr%»T — Season for forbearance — i. e. where the suit is apparently 
brought after the proper time, plaintiff has to explain the delay. 

2. Balambhatti refers to this as the text of Narada, but it is not found there, 

3. Yajn. II. 23, 
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sales, prior transactions have preponderance”- And also in money 
disputes, such as in a case where a certain definite amount was 
brrrowed by a certain parson and was repaid in the same year, and 
again in another year the same amount was borrowed by the same 
person, bat on demand he sets up repayment, the utility o£ the 5 
prescribed rule would be that payment and repayment in another 
year would be proved. The same (rule) would apply in the case of 
months. The provisions regarding (the specification of) country, 
place &c. however, apply only in transactions concerning immovables, 
on account of the (following) test. 1 : “In suits for immovable 10 
property, these ten (particulars) should be entered in the plaint viz. 
the province, the village or town, so also the particular site, the caste 
and names (of plaintiff and defendant), the names of neighbours, the 
measurement and (descriptive) name of the field, the names of the father, 
the grand-father &c. as also a description of former kings. Country , 15 
e, g. Central Province &c.j Place or village such as Var&nasi &c.; 
Particular site ie. house, field &e. of the same village (town) properly 
identified and marked out by the specification of boundaries on the East, 
West, &c. Caste — i e. of plaintiff and defendant such as Brahmana &c. 
Name — -i. e. Devadatta &c. Neighbours i. e. people residing bn the 20 
adjoining land. Measurement i. e. of land such as a nivartana 2 , 
Name of the field — such as — -a rice-field, or a rotation-crop 
field ; black -field, white-field &c. And also names of the father and 
grandfather of the plainfiff and the defendant ; and also a specification 
of names of the three previous Icings. The object intended is that 25 
the year, month &c., in each transaction should be written as much 
only as is necessary for that transaction. 

Such being the characteristics of a plaint, those (plaints) 
which are wanting in these essentials, but present 
* Page 6. an illusory appearance of a plaint, are evidently SO 
vicious plaints , and so vicious plaints , have not 
been separately mentioned by the Lord of Yogis 1 " ( Yogis' wara). 

Others 4 have mentioned for the sake of (greater) clearness-* 

“ The king should discard a vicious plaint, which, is impossible, does 

1. of KaS-yayana. 127, 128. 2. i. e. 20 rods. 

3. L e. the sage Yajnamlh/a . 

4. Bee Brhaspati III, 6, 9, 10$ and Kafcyayana 160. 
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not disclose any injury (to plaintiff), is meaningless or causeless, 
cannot be proved, and which is contradictory. ” Impossible , as e.g- 
e the defendant having taken my hare's horn, does not return it, ’ 
Containing or disclosing no injury, as e. g. 1 the defendant moves 
5 about in his house in the light of the lamp of my house”. 
Meaningless, i. e. devoid of a definite meanings, g. ka, cha, ta, 
ta, pa, ja, da, da, ba, &c. Causeless, as e.g. this Devadatta reads in a 
charming voice near my house &c. Incapable of proof, as e.g. te I 
was ridiculed by Devadatta with the knitting of his brows ” ; this is 
10 incapable of proof on account of the impossibility of the means (to 
prove it). Having a transitory character, (there is) no possibility of 
(obtaining) a witness much less a writing ; nor, being trifling, would 
it (the fact) be amenable to an ordeal. Contradictory, as e.g. “ I was 
abused by a dumb man ” &c. Or such as are opposed to the (usage 
15 of the) town, nation &c. 

These are refutable by their very nature, and therefore are 
not specified. Even here “ the impossible &c.,” 
L. 8. are selected as illustrations for the sake of 

explanation, 1 that too does not put away a 
20 plaint which is a combination of several counts. “ All the following 
plaints are declared as inadmissible, viz. that which is prohibited by 
the king, which is hostile to the (interests of) citizens, or to the whole 
nation, or to the ministers ; as also others which are hostile to the 
usages of the city, town or eminent citizens” 

25 It has been said above that “ a complaint which joins together 

several causes of action is not allowed but 
L. 13. there would be no fault in such a case, if it is 

expressly described as a plaint ‘ mixed up of 
many objects’, it being unobjectionable to allege that “ my 
30 gold, clothes, or silver has been taken away by this man.” 

1. 8jf<riir : — Means a clearer explanation by drawing attention to the 
component parts of the sentence or words, as opposed to a rough, or general, or 
popular conception. It is the same as |fW sometimes used elsewhere. 

The meaning is that we know, without this text, that plaints which are 
3*srr%? are tTtfwrcns and must be rejected ; still the text is used to make the gist 
of the meaning of the word <r$T clear. By here is meant the of the 

word TTfitr, still these several texts ( denoting ) do not include the 

case of Tor it is not a case of tRPTO at all, as the only defect of 

that plea is that it cannot be gone into simultaneously. 
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If it be said that a plaint becomes vicious on account of 
mixing together several counts in suits for ‘the recovery of debts’ &c., 
that too will not hold. For, the plaint is allowable which contains 
averments like the following, via* ‘ He borrowed my rupees at 
interest \ 4 I delivered gold into his hand ’ and ‘ he deprives me of 5 
my field. ’ Only (in such eases) on account of a difference in the 
causes of action the trials are held separately in succession and not all 
together. As says Katyayana 5 : “ A king, desirous of arriving at 

the truth, may undoubtedly admit even that plaint which contains 
several counts, but which is in conformity with the principles of .10 
law. ” Therefore the meaning of the rule is, that a plaint containing 
several counts will not be allowed to be established in all the counts 
at one and the same time. 

The word ( Arihi ) plaintiff, includes his son, grandson 
&c., as they have a common interest. One specially appointed 15 
as an agent, is also presumed to have an identity of interest on 
account of the appointment, according to the text " — :l If one is 
deputed by the plaintiff or is chosen by the defendant as his 
representative, his success or defeat is regarded as that of the party for 
whom he (the representative) pleads. ” The success or defeat of 20 
the agent or representative is of the original principal only. 

This, moreover, should be jotted down upon the ground or on 
a board with white chalk, and after it has been 

L. 21. revised and corrected by rubbing off and rewriting, 

it should be written down upon a paper, according 25 
to the following text of Katyayaiia : ' ; viz. “ The Prddviv&ka or 
the Chief Judge should get down the plaintiff’s statement, as made 
by him in his own way, on a board in white chalk, and then on a 
paper, after it has been revised.” The revision and correction should 
be made only while yet the answer (of the defendant) has not been 30 
filed, and not thereafter, as otherwise there is the fear of the 
proceeding never ending. 


1. Verse 137. 

2. Of N&rada I. 22. 

3. Verse 131. 

4 
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Henca Narada 1 has said : “ He ( i. e. the Judge) may make 
corrections in the complainant’s first complaint so long as the answer is 
not received; being stopped by the answer, the correction should cease.” 
If the Councillors cause an answer to be filed without revising the 
5 plaintiff’s first complaint, then the Councillors should be punished 
according to the punishment laid down in the text 2 (Rdgdllobhdt Qc.) 
“ out of passion, avarice &o”, and the trial should be re-commenced 
by the king, commencing with the solemn affirmation. 


Viramitrodaya. 

10 Such a Judicial Proceeding has four foet (or parts), so as the 

Author will state hereafter, there, first iu the part regarding the Plaint, 
the Author states the function of the king 3 

YajSavalkya, Verse 6. 

Arthind, ‘ by the Plaintiff’, Pratyarthino-agrato , 1 in the presence 
15 of the Defendant ’ should be caused to be written. Samd, 1 the year 
mdsah, ‘ month ’ is well-known ; tadardkam, * half of that i.e., the 
fortnight ; akah, ‘ the day ’, these are the periods for a plaint, i.e., 
these periods of time are for the part dealing with the Plaint. JTdmajdti, 
‘ name and caste ’, i.e., of the Defendant, as also of himself. 

20 By the use of the term A'di, ‘ and the like.’, are included, the 

quantity of the amount and the like stated by Katyayana 4 thus : 
“ The amount of the claim, the material and the quantity ; similarly the 
name of oneself and also of the kings in successive order, of the place 
of residence, also the name of the object in dispute, and in genealogical 
25 order the names of ancestors, the (nature of. the) injury, the grantor 
and the grantee, and also other causes for forbearance— these should be 
stated in the plaint, and (the plaint) constituted. 

By this— “ In such and such a year, such and such a month, of 
myself by name such and such, the grandson of such and such, the son of 
30 such and such, and of a particular caste, by such and such a one, the 

1. Not found in Narada; but see Brhaspati III. 15. 

2. Yajn. II. 4. p. 643 above. 

3. i.e., either the king himself when personally attending to the 
investigation or tha Judges appointed by Mm. 

4. Verses 125, 126. 
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grandson of such and each? the son of such and such and by name snch 
and snch, within the territory of sack and such a king, so much quantity 
of gold was taken as a loan, for the repayment of that, a demand wag 
not made by m© upfco sack and such a time oat of regard for his 
friendship; or was demanded in the last year, &c., thus, containing 5 
these and like recitals comes to be the body of the written complaint to the 
king. Bat there, 4 you owe me a hundred of gold, you having obtained from 
me as much amount as a loan % is the body of the Plaint, 4 You should 
give*, is the expression of the relief, while the rest is useful fora decision. 
Thus, where as much portion of the complaint becomes established, so 10 
much should be stated by the Plaintiff in the plaint, and be caused to be 
written by the king, otherwise it should be noted that there may be the 
fault of an undisclosed proof. The magnitude of the amount as also an 
excessive cause of trouble may also be included in addition. In regard to 
that also, justice which is asked for, must be included in the first 15 
information. 

4 By the plaintiff y — this is where it is possible. When, however, he 
is not available, says Narad a 1 : u If one be deputed by the claimant, or 
chosen as his representative by the defendant, he for whom he speaks, 
of those shall ba the victory or defeat. (22). He, who is not either the 20 
brother, the father, or the son, nor is one acting under an order or 
authority of another, and speaks for him, deserves punishment ; as does 
he who makes contradictory statements in judicial proceedings/* (23). 

Brhaspati 2 : u For persons of immature intellect, for the dull, the 
intoxicated, the old, the women and for persons suffering from a 25 
disease, one may depose for a plaint or an answer, even though the man 
may not have been appointed/* 

In some cases, however, Katyayaxia 3 prohibits an agent thus ; 

H In accusations for Br&hmicide, drunkenness, theft, sexual intercourse 
with the preceptor’s wife, a representative is not allowed, and even in 30 
similar other accusations such as, for homicide, theft, crim. con. with 
others* wives, eating the uneatable, as also abduction and despoiling 
of a maiden ; for abuse, false measures, similarly for hatred against the 
king, a representative must not be permitted to be given ; the Actor 
must plead in person/* 35 

The duties preceding the plaint, either of the king, or of the 
Complainant, being too well known in other Smrtis have not been stated 


1. Intr., Oh. II. 22-23. 

3. Verses 93, 94, 95, 


2. Ch 11,84, 



658 VIramitrodaya— TF/tom one may, and may not, arrest. F YAjnmalhya 

L Verse 6. 

by the Author of this work, e.g., says Katyayana 1 , “ When a 
party is in possession of a thing seized by him, a trial should not be 
started by the king ; it should either be restored to him, or it should be 
deposited with a third party.” And Narada 2 : “ One who absconds when 
5 the cause is to proceed, who disregards the plaintiff’s words, such a 
defendant the plaintiff may arrest, pending the summons being 
served (47). If one arrested at a time proper for arrests, transgresses 
his arrest, he should be punished. One who, in causing an arrest, acts 
improperly shall be liable to punishment” (51). Also, “ One arrested 
10 while crossing a river, or in a forest, or in a bad country, or during a 
great calamity, or while in similar predicaments, commits no fault by 
transgressing his arrest.” (49). So, “One about to marry, one oppressed 
by a disease, one about to perform a sacrifice, one afflicted by a calamity, 
as also one who is accused under the law, as also one engaged in sowing 
15 operations (52). Cowherds engaged in tending cattle, cultivators in the 
act of gathering the crops, artisans also during the period while engaged 
in their occupations, and warriors during warfare (53). One who has 
not yet arrived at years of discretion ; a messenger, one about to give 
alms, one engaged in a vow ; those in difficulties also, mast not be 
20 arrested, nor should the king summon them” (54). 

Here, the excellence of the Plaint is ‘ brief in words, but rich in 
meaning ’ as stated by Brtiaspati 3 and others. 

Of the faults, such as stated in the text 4 : “ Impossible, faulty, 
meaningless, causeless ” and the like, and their absence has been 
25 indicated by the prefix dn in the expression d-veditam, ‘ alleged these, 
moreover, through fear * of swelling the treatise are not being 
expanded here. 

Plaintiff, however, must not depose contrary to his first informa- 
tion, as says Brhaspati : “That matter, moreover, which one alleges, one 
30 must not change in form ; nor should he resort to another alternative ; 
if he resorts, he is (deemed to be) defeated in regard to the first.” 
Before, however, the investigation commences, there is no loss to the 
plaintiff deposing more or less. That says Narada 5 : “ Before the 
answer to the plaint has been tendered by the defendant, the plaintiff 
35 may amend his own statements so long as there is no sight of the 

1. Verse 120. 2. II. 47, 49-54. 

8. See Oh. III. 6. 4. Of Kafcyayana Verse 140, 

5. Oh. II. 7. 
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answer. Of one who has been blocked by an answer, all writing ceases”. 

Here the word answer is used in the sense of the commencement of the 
investigation vide the text of Brhaspati 1 : “ When both parties have 
submitted their statements in writing and the investigation of the truth 
has commenced, he who deposes there improperly does not lose the 5 
point. When the answer to the plaint has been filed and the investiga- 
tion has been entered upon, the statements of the disputants in that 
proceeding are purified 2 , so says Bhrgu. “ If through infatuity, or 
through cunning, a statement is not made by the plaiutiff, but is offered 
in the midst of the answer, that may be accepted for both 3 . What is 10 
heard, written and also purified and considered.” 

Regarding purification says Vylsa : “With a white chalk on 
a board, and in the absence of a board, on the ground, one should write; 
and after revising any defect or superfluity, it should thereafter be entered 
in the paper.” For the falsification of record, Katyayana* states a 15 
punishment. “ One who writes anything else than what is stated by the 
plaintiff or by the defendant, the king following the law should punish 
such a one as a thief.” (6). 

S'ulapam 

‘ Of four feet is this Judicial Proceeding \ so the Author will state 20 
hereafter; of that the first, of the foot dealing with the ;Plaint, the Author 
states 

Yajnavalkya, Verse 6. 

Of a Plaint the substance of which is known can alone a reply be 
possible; therefore, in the presence of the opponent, the plaint should be 
caused to be written. ‘ One when asked, must state the Plaint,’ so it has 25 
been stated. In the plaint should be written the year, the month &c. In the 
expression ‘caste &c.\ by et cetera are to be taken, “the point at issue, 
similar 8 objects, the quantity, and similarly one’s name” specified in 
another Smrti 5 . 

1- H rffsfra appears, there is a mistake in this quotation. The 

Smrti-Chandrika (p. 48, L. 13) cites this text as of Katyayana, where the 
reading is f??ar?qr?fr flqvir. Mr. Kane’s compilation of Katyayana also gives the 
same reading. See verse 206, p. 29. 

2 . by the process of errfW and fkefrr referred to in tbe Mitakshara 
under the text cited in Viramitrodaya-, and S'ulapani, who cites the text of 
Katyayana ; p. 131. see also the text of Vyasa further on. at 1. 12. 

3. Katyayana 193. This text is cited as the text of Brhaspati in Smrti 

OhandriM, and the 2nd half is st 5T4 fast *fn% flsri (h. 49, 1. 22). 

4. Verse 132. 

5. i. e. of Katyayaaa, Verse 125, where the reading is gTWq'yiof 

=n*r i 



660 


Sulapani — Right to begin • f Y&jhavaikya. 

[ Verse 7(1). 

Who will have the position of a plaintiff? So Narada 1 2 says, 
“He who has had greater trouble, or whose object is of greater magnitude, 
to him should be given the right to begin as a plaintiff, and not the one 
(necessarily) who lodges the information first.” Brhaspati^ states the 
5 characteristics of a Plaint : “They know a plaint to have five points, viz. 
free from the faults regarding a declaration, with the point which is 
susceptible of proof, accompanied by good arguments, precise, and well- 
established 3 among the people. (6). Brief in words, rich in meaning, 
absolutely free from ambiguity and confusion, devoid of conflicting 
10 arguments, and capable of meeting the opponent’s arguments. ” 
Katyayana 4 states a special rule : “The Judge should cause to be 
written the first information as originally deposed on a board with a white 
chalk, and then on a parchment after it is corrected.” (6). 


Thus after the plaintiff’s revised complaint has been written 
15 down upon paper, what should be done ? so the Author says 

Yajnavalkya, Verses 7 (1). 

Of the defendant, who has heard the plaint, the 
answer should be taken down in writing, in the presence of 
the plaintiff or the complainant. 7 (l). 

20 Mitakshara S'rutartha i.e. the defendant— Is one by 

whom the substance of the plaint has been heard*, 
The Answer. S'rutO; of that the answer. It is called the 
answer or replication because it appears after the 
plaintiff’s complaint. Lekhyam, should he taken down in writing, 
25 i. e. should be reduced to writing. 

In the presence of Sannidhau, of the first informant, purva- 
ve'dakasya, the plaintiff i. e. near him. An answer is that which 
is a refutation of the complaint of the plaintiff. As has been said 5 : 

1. Not found in Narada, but this is cited as a text of Katya yam, 
(V. 122) in spriPF and other works, 

2. Oh. III. Verses 5, 6, cited in Baghunandana p. 12 (Jolly). 

3. =sr. 

4. Verse 125. 

5. By Prajapati. See Smrtiehandrika p. 42. 1, 30. 
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“Men versed in law consider that an answer, which covers (the points 
raised in) the plaint, is concise, unambiguous, not inconsistent, and is 
easily intelligible without an explanation.” Which 
# P. 7. covers the points in the plaint i. e. is capable of 

refuting it. Concise i. e. according to ( the rules S 
of) justice, not inconsistent with justice. Unambiguous i. e. free from 
doubt. Not inconsistent i. e. not contradicting statements made 
before and after. Not intelligible without an explanation , i. e, the 
meaning of which requires an explanation on account of the use of 
obscure words, or on account of the implication or express use of 10 
cases and compounds (which are) difficult to split up, or by reason of the 
use of expressions (current only) in the language of foreign countries. 

That which is not so tainted is called a proper answer. 

P. 7. L* 4. That, moreover, is four-fold vis. admis- 

sion, denial, confession and avoidance, and former 15 
Fourfold answer, judgment or res judicata. As says KEtySyana. 1 

“An answer is fourfold viz. by pleading the truth 
or the falsehood (of the plaint), or by setting up a special plea, or a 
decision in a former judicial proceeding.” Of these an example of 
the answer by admission, Sampratipattih, may be found in the case 20 
where the defendant, being charged by the plaintiff that he owed a 
100 rupees, replies by saving “yes, I do owe (the amount).” As is 
said 2 : “Id (i. e. an answer) is called an admission, when the truth of the 
point at issue is admitted.” An answer by denial, Mithyd , is on the 
other hand made by saying, “ I do not owe (the amount).” So also 25 
Katyayana 3 : If the defendant give a denial to the claim made, that 
(answer) is known in law as a denial. ” 

Such a denial moreover is of four kinds : as e. g. ‘This is 
false ‘I do not know at all ‘I was not present 
Four kinds of there at the time (of the transaction)’ and 1 was BO 
denial. not born at the time thus four-fold is an 
answer by denial 4 . 

1. Verse 165. 2. by K&fcyayana Verse 168. 

8. Verse 167. 

4. Nfirada Oh. II. 5 ; Also Katyayana 168. 
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The (answer by) confession and avoidance, Pratyawaskandanam y 
is, e.g. thus: ''true it is that I received, but I returned 
P. 7, L. II. it, or obtained it as a gift.’’ As says Narada/ 
“If a defendant, admitting plaintiff’s written 
5 allegations, sets up a plea, that is called a confession and avoidance.” 
The (answer by a) former judgment, Prdnnydyam, or Res Judicata 
would be where the defendant would speak thus, ‘I was sued by him 
on this cause of action, and in that suit he was defeated in a trial at 
law’. It has also been said by K&tyuy&na 2 : “If a person, though 
10 defeated by the customary procedure, again files a written complaint 
the answer to him would be, 'you were defeated formerly ; this 
is called the plea of former judgment.” 

The characteristics of a proper answer having thus been 
established, the viciousness of those answers which 
15 P. 7. L. 17. are without the characteristics of a proper answer, 

but which bear the resemblance of an answer, is 
self-evident. This has also been made clear in another SmritP 
“That answer which is dubious, departs from the point at issue, is 
either too short or too long as compared with the point at issue, 
20 covering only a portion of the claim, and is of the like sort, cannot be 
called a proper answer. An answer which is irrelevant, incomplete, 
of concealed import, and is inconsistent, as also that which can be 
understood by an explanation (only), and which is unreasonable, is 
not an answer which will establish the plea set up”. Of these : 
25 Sandigdham, ' a dubious answer’ is e. g. where it is alleged that 
defendant borrowed 100 gold coins, the defendant answers ‘ yes, 
I did borrow (something ) but ( I am) not certain whether 
100 gold coins or 100 Mdsh&s* ’ Prakrladayat, i Departs from the 
point at issue, ’ as where in a suit for 100 gold coins, the defendent 
30 answers ' I owe 100 patias Atyalpam, 'Too small,’ as where in a 

a suit for 100 gold coins, the answer is ‘ I owe five.’ Alibhuri, 'Too 
large,’ as where in a suit for 100 gold coins, the defendant answers 

1. Of. K&tyayana 170. 

2. Verse 171. 

3. Of. Kdty&yana 174, 175. 

4. A gold measure, ^th part of a *TPT: "TORT 
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‘ I Owe two hundred ’. PaksJiailcades' avyapi, Covering only a part 
of the claim, as where in a suit for (recovering) gold, clothes, &c., the 
defendant answers — ‘only gold was recovered, nothing else \ 
Vyastapadam, Irrelevant, as in a suit for recovery of debts, 
defendant answers with reference to an entirely different matter, as, 5 
e.g. , in a suit for recovering 100 gold coins, defendant answers — 

* I have been beaten by him Avydpi, Incomplete, i. e., not 
covering the particulars of the country, place, &c., as, e.g., where it is 
alleged. ‘ He has deprived me of my field to the east of Waranasi 
in the Central Provinces, defendant answers.’ “ Yes, I have 10 
deprived him of a field-” Mgddhdrtham, Of concealed import, e g., 
in a suit for 100 gold coins, defendant retorts thus * what 1 Is it 
I alone who owe anything to him P ’ Here by this dubious statement, 
it is implied that either the Chief Judge, or a Councillor, or the 
plaintiff is in the position of a debtor to some one else and thus the 15 
statement has a concealed import. Akttlam, Inconsistent, i.e., 
Contradictory having regard to the statements made before and after; 
as in a suit instituted for 100 gold coins, defendant answers, ‘ yes 
I did receive the amount, but I do not owe it.’ VySkhydgamyam, 
Requiring explanation, i.e., intelligible by the help of explanations 20 
required 1 by reason of the implication or express use of cases and 
compounds (which are) difficult to split up, or by reason of the use 
of expressions current in the language of foreign countries. As for 
example, in a suit for 100 gold coins due under a paternal debt the 
defendent answers J ‘As for the expression grihlta-iata (a hundred 2‘i 

1. This lias been given as an instance of the 4 Implication or express 
use of cases and campounds (which are) difficult to split up 

Here, the answer of the defendant is capable of a two-fold 

interpretation — 

(1) From the Defendant's side it may be said, { even supposing the 
expression griMta-V atasya pituh means that my father had received a hundred 
coins,, I do not see its connection with gold.' 

(2) The plaintiff on the other hand, or even, the court might read 
in the defendant's answer, e an admission of the receipt of 100 gold coins 
fey the father.' 

And lastly, the fact that the answer is capable of an interpretation 
either way as stated above is in itself an evidence of (a compound, 

difficult to be split up 5 *, another reading is = irrelevent, faulty. 

5 
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having been accepted), I do not know its connection with gold coins 
and my father.’ Here, the real meaning (of the defendant’s answer) 
is this : “ As for (the expression grikila-s atasya pituli) my father 
having accepted a hundred coins, I am not aware of his having 
5 received gold coins” Asaram, 1 Unreasonable, i.e., opposed to reason. 
As in a suit alleging 4 he borrowed 100 gold coins at interest, but did 
not the principal/ the answer is ‘ True, I have paid the interest, but 
not receive the principal.’ 

By the use of the word 6 answer ’ in the singular number, a 
10 combination of answers is excluded. As says 

* Page 8. Katy aya.na 2 — •“ That which admits part of the 

claim as true, sets up a special plea 3 to another 
part, and makes a denial of a third, is regarded as no answer on 
account of the mixture (of several pleas).’’ The same Author 4 thus 
15 explains the reason why such (a statement) is regarded as no answer : 
“ In one suit, the burden of proof cannot lie'on two litigants, nor can 
both obtain judgment, nor can two proofs be adduced simultaneously 
in one suit.” In a combination of the answer by denial and by special 
exception it is incumbent both on the plaintiff and the defendant to 
20 adduce evidence, as has been said : “ In the case of a denial, 5 the 
proof rests on the plaintiff, while in a special plea, on the defendant.” 
The simultaneous proof by both in one transaction is contradictory. 
As for instance where the allegation is, f ‘ he has taken gold and 
100 rupees ”, and the answer is “ gold was not taken, 100 rupees 
25 were taken, but were returned.” In a combination of the pleas of 
special exception and former judgment, the defendant alone has to 
adduce evidence. “ In the combined plea of former judgment and 
special exception, the defendant must exhibit proof.” As where the 
charge is that gold was borrowed and it is met by an answer that it 
30 was returned, and also that the plaintiff was defeated by a judicial 
trial with regard to silver. Here the former judgment should be 
proved either by (producing) the decree itself, or by the evidence of 

1 . Eatyayma illustrates thus : 

wiwr ?wrr % *rfwr ew'iRiiw t srmmfa gnra ti'mwRfr t 

2. Verse 189. ^ 

3. Correspond to the pleaiug, in English law of “ Confession and avoidance,” 

4. Verse ISO. 

5. rnw— -fq«n siRRi*!? Balambhatfi P. L. 19. 
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those who gave (or were present at) the former judgment, while a 
plea of special exception should be proved by witnesses, documents, 

&c. Thus there is an opposition between the pleas of res judicata and 
special exception. 

The same would be the view in the case of a combination of 5 
three pleas in an answer. As, e.g., where it is alleged £ he (the 
defendent) borrowed a hundred gold coins, a hundred rupees, and 
also clothes, the defendant answers “ True, gold was borrowed, but 
it was returned ; the hundred rupees were not taken at all ; and as 
regards clothes, he has already been defeated in a former judgment.” 10 
So also in the case of a combination of four pleas. 

These mixed pleas constitute vicious answers when set up 
simultaneously, each particular plea not being 
P. 8, L. 12. likely to be established without its particular 

proof ; but when taken separately they are good 15 
answers. The order is to be determined according to the will of the 
plaintiff, the defendant, and the councillors. 

When, however, there is a combination of two, that plea, 
which contains the most important point should be taken up for proof 
first, and the suit should proceed ; the minor plea should be 20 
taken up afterwards and the trial determined. Where there is a 
combination of (the plea of) admission and another plea in answer, 
the suit should be tried by taking up the other plea ( for proof ); for a 
plea of admission there being no ( necessity of ) proof 1 . 

As Harita after observing : ‘ If a denial and a special 25 
exception should occur together, and if the plea of admission be made 
with any other, which of these should be accepted as an answer ? ” 
has remarked: tl In such a case, that which contains the most 
important point or which is conducive of proof, is to be considered 
as an unmixed answer ; any other answer becomes otherwise ; ” 30 

i. e- it becomes a mixed answer. 

The meaning is that the order in which such mixed pleas are 
taken up for determination depends on choice by regard to the plea 

I. It being imposs'ble to adduce evidence for both the pleas 
simultaneously. 
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that survives last. Of these, the plea containing the important point 
occurs, as e.g. where in a suit it is alleged that “the defendant borrowed 
gold, one hundred rupees, and also clothes” and the answer is, “True the 
gold was taken, but one hundred rupees were not taken, and as for the 
5 clothes, they were taken, but were returned.” Here the answer by 
denial being the important plea, the trial should proceed after taking 
plaintiff’s evidence. Then the trial should proceed with reference to 
the clothes. The same order should be followed in the combinations 
of denial and previous judgment, or of special plea and previous 
10 judgment. Moreover, in the same suit, where the answer is “ True, 
I received the gold and the hundred rupees, (but) I will repay (them); 
the clothes however, were not received, or having been received, were 
given back ; or that he (the defendant) was defeated formerly in 
regard to the clothes” ; in such a case although the admission is the 
15 most important point, there being no necessity of evidence for it, 
the trial should proceed after taking evidence on the plea of denial &e. 
Where, however, the denial and special plea cover the whole point, as 
e. g. where the plaintiff identifying his cow by the horns, says “This 
is my cow, ( it ) was lost at a particular time, and was seen today in 
20 this man’s house”; while the defendant says •• “ This is false, the 
cow has been in my house even before the time mentioned by him 
(plaintiff), or it was born in my house.” It cannot be said that this 
is not an answer, as it is competent to meet the point in dispute, nor 
can it be a simple denial, as a special plea has been introduced. Nor, 
25 there being no admission of a portion of the plaintiff’s case, is it a 
special plea. Therefore this is an answer by denial coupled with a 
special exception. Here defendant has to adduce evidence, on account 
of the text 1 “the burden is on the defendant, in (the case of) a special 
exception.” 

30 It may be asked, under the text*: “In a denial, the evidence 

should be led by the plaintiff ” why does not the 
P. 8. L. 31. burden (in the above case) lie upon the plaintiff ? 

The answer is that the text applies to a pure 
denial. Then it is asked why should not the text 1 “In a 
35 special exception, the burden is on the defendant ” be made 
likewise applicable only to a simple t plea of special exception ” ? the 
l. nffNnjR i 2. ffiwn i%3fi i 
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answer is, “ no, this cannot be ; every plea of special exception 
necessarily involves a denial ; and therefore a special exception pure 
and simple can never occur. ” 

As the wellknown plea of special exception contains an 

admission of a portion of the plaintiff’s case, there 5 
* P. 9. is a denial of the rest. As e.g.“ True, I did 
receive a hundred rupees, but I do not owe 
(the amount) now, as I have repaid it. ’’ In this example the 
particular point to be noted is, that there is no admission of a 
portion of the plaintiff’s case. This moreover has been clearly laid 10 
down by Harlta : — “ Of the two answers viz. of denial and special 
exception, the special exception should be accepted (as an answer).” 

Where the pleas of denial and previous judgment cover the 
(whole) point at issue — as e.g. in the allegation, “He owes a hundred 
rupees to me” the answer is : “ This is false ; he (the plaintiff) has been 15 
defeated formerly on this point” ; there also the burden of proof is 
on the defendant, on account of the text 1 , “When res judicata and 
special exception are set up as a combined plea the defendant should 
exhibit proof.” Because, the plea of a former judgment pure and 
simple can never occur, and (therefore) it might be said that the plea 20 
is no answer, likewise, the plea of admission is a good answer 
(precisely) because, it meets the point at issue by admitting as 
established the claim which in the plaint was stated as the matter to 
be established. 

Where, however, there is a combination of a special plea 25 
and previous judgment, as e.g. when charged with having received 
a hundred, the defendant answers, “ True, it was received, but it 
was returned, and, moreover, he (the plaintiff) has been defeated 
before on this very cause of action ”, in such a case, proof will be 
exhibited (in the order determined) according to the defendant’s 30 
choice. Then the result is, that a double proof in one suit by the 
plaintiff and the defendant should not be allowed. 

Viramitrodaya. 

When the nature of the complaint has thus been reduced to 
writing by the king, the Author proceeds to state the function of the 35 


1. Of Yyasa, 
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king in regard to the second part of the judical proceeding in the form of 
the answer of the defendant 

Yanjavalkya, Verse 7 (1) 

S'ruto $ 6 heard i. e. properly comprehended, arthdh, 6 plaint \ 
5 S'rut&rthani, having heard the statement in the plaint in connection 

with that, Uttaram , 6 the answer % the act of the Defendant, 

purndmdakasya^ * of the first informant ? £. e* of the plaintiff, sannidhau, 
‘ in the presence of % by the king should be caused to be written* 

By the use of the expression krutdrtha 6 one who has heard the 
10 substance of the plainly in the case of a defective plaint such as 

s although separated from me, he should pay me the wealth acquired 
by him from the acquisitions ? and the like form, it should be under- 
stood that even without an answer there is success- Thus, after the 
plaint is written, the Defendant should, in the presence of the plaintiff 
15 state his answer; “ which should be such as would cover the points in 
the plaint, concise, unambiguous, not inconsistent, and should not b© 
such as would not be intelligible without an explanation! men versed 
in law consider that a (true) answer, ” thus characterised by NXrada. 1 
It is thus established that thereafter the king should cause the answer 
20 to be written* As in case of the plaint, so the faults of an answer also 
may be deducted from the Smrtis, 

Moreover, for filing the reply, time should be given to the 
Defendant. That Katyayana" has stated thus : u If after hearing 
the claim in the plaint while it is being" written, the Defendant 

25 asks for time for some reason, that should be given to him (145). 
Immediately, or one, five or three days according to the magnitude or 
littleness, should he get ; and three fortnights or a week in suits for 
debts and the like. (146). For recent transactions, (the reply must 
be made) at once ; where a month has passed, a day should be given ; 

26 where six years have passed^ three days; and seven days, where it is 

of twelve years 5, duration, (154) For one twenty years old, ten 

days, or half of a month ; a month for on© of thirty years, or three 
fortnights at the utmost (155). After having ascertained the period 
and the capacity and the importance or triviality of the transaction, the 

L Verses 145-158. 

2. This text has also been cited by the Mitak$hara, generally. In the 
Aparaka it is assigned to Narada, while the Smrti Chandrika cites it as of 
Prajapafci, see p. 42, L. 20, The printed Smrti of Narada, however, does 
not contain this verse. 

3. The other reading is sjpn ?spf j The reading in the text i» 
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Authority should grant time to the Defendant. Also what the Author 
will state hereafter, that is stated to be the additional time. (147) 

Vyasa 1 2 3 * * : “ If at that time there occur no fault indicated by the 

acts of the king or divine agency, by merely giving up time, he does 
not become defeated. If the fault be due to acts of the king or of God, 5 

he shoutd establish (his case) by means of witnesses ; but if he resorts 
to begging,® he should be punished and should be compelled to pay 
the amount. ” 

The plaintiff, however, does not get time for the formulation of 
the plaint. So says Katyayana'.: “ Since the commencement of the 10 
litigation was rosolved upon by him after a long deliberation, therefore 
he must not get time ; one who is proceeded against, should, however 
get time.” 

To this Brhaspat) mentions an exception: — “If the plaintiff owing 
toummaturity, is not able to declare, then time should be given by regard 15 
to the transaction and the capacity When, however, the defendant 
without the existence of causes prescribed by the S'astras, does not 
adduce an answer, then he is (deemed to be) defeated, vide the text* : 
“•One who alters bis former statement, one who shuns the judicial 
proceeding, one who does not put in an appearance, one who makes no 2o 
reply, and one who after he is summoned runs away ; these are stated 
to be the five varieties of a faulty (Mm) claimant ”; as also under the 
text® : “ To the plaint when stated, if one does not give a proper answer, 
after the lapse of seven nights he becomes defeated, and deserves penalty.” 

That answer, moreover, is. of four kinds as says Katyayana* : 25 

“ Pleading the truth, or the falsehood (of the plaint),: setting up a 
special plea , or a decision in a former judicial proceeding ; thus, the 
answer is four-fold”. Vyasa 7 : “ Admitting the truth of the point at 
issue, is known as Admission % giving a reason, (is known) as a special 
plea ; and declaring it as false (is known) as denial ”, Brhaspati 8 : “If a 30 


1. These texts are also attributed to Katyayana. See verses 
161, 162. There the reading is different, as will be found by a comparison of 
the two. 

2. — The other reading ‘through crookedness’ is better. 

3. Verse 134. 4. Cf. Katyayana Verse 202. 

5. Cf. Brhaspati IV. 4. 6. Verse 165. 

7. Of. Katyayana Verse 168. 8. Cf. Katyiiyana Verse 171. 


«7(\ : Viramtrodaya—fW varktie* of Answers. f Y&jmvalkyv. 

L Verse 7 (1). 

person, though defeated by She customary procedure, again files a 
written complaint, the answer to him would be ‘ you were defeated 
formerly ’; this is called the plea of ‘ former judgment ’. 

Here, the first, being in the form of an admission of an established 
5 fact which becomes the means of proof, is a good answer. It is not that 
thus the defendant is restricted 1 2 3 because in this investigation about a 
fact, it is inadmissible as a restrictive factor. 

The answer by denial is, moreover, fourfold; so says Vyasa* 
“ ‘ This is false ’; 4 1 do not know ‘ I was not present at the time,® 
10 and ‘ I was not born at the time ’ ; thus the answer by denial is of four 
varieties. ” 

Here by saying ‘ this is false ‘ I do not know ’, and by making 
similar defences, there is a denial or concealment of the fact itself; by the 
answer ‘Ido not know’, by pleading the non-remembering of the 
15 essential fact, it is intended to maintain its absolute non-existence; to the 
allegation in the plaint ‘ you took this loan in V&rdnasi,’ the answer 
being, ‘ I was not in Yar&nasi,’ ; to the allegation, ‘ you obtained 
twenty-five years ago, ’ the answer being ‘ Indeed, I was not born at 
the time thus by a series of allegations and refutations indicating the 
20 meaning ; in an allegation, ‘by your father was a hundred of gold 
taken the answer that ‘ I do not know is an assertion and a 
refutation, and not an answer ‘by denial.’ 

It should not, however, be supposed that thus there being an 
absence of an answer (as such), there should be a success for the 
25 plaintiff, as all circumventions are necessarily to be disposed of by a 
judicial trial according to law, and there these are admissible as 
means of proof by the deponent. Hence it is that in the case of 
an overt sale (the plea of) non-delivery as a gift by the owner 4 has also to 
be weighed. Here, therefore, the non-proof of the fact in issue is the 
30 fault in the plaint. 

The answer by ‘ a special plea * is, moreover, three-fold by regard 
to the cause of action alleged in the plaint, it may be ‘ more strong ’, 
‘equal in strength ' or ‘ less strong ’. 

There, the first is as, e.g., to the allegation, * You obtained a 
35 hundred from me ’the answer is ‘ yes, but it was paid off.’ Here the 
central point of the absence of proof of non-payment not being pressed, 

1. i. e. prevented from proceeding further on. 

2. Also Katyayana, Verse 169. 

3. i. e. the time of the alleged transaction , 

4. wtfgrgr— The owner of the thing which was supposed to be lost. 



Y&jhavalkya i Viranfitrodayfr — Mixtd pleas . 671"' 

Verse 7 (I). J 

non-proof is the fault lathe plaint. This is also called a counter-plea, 
Pratyamskandana , vide this text, of Brhaspati 1 : “If a defendant, 
while almifcilog plaintiff’s written allegations sets up a plea, -that is 
called a confession and avoidance 

The second, 2 as in a plaint that * this land is mine as it has come 5 
to me in successive generations’ the same is the answer. This, 
moreover, is in reference to a valid plea in defence. 

The third as in a plaint that 6 this land is mine, as commencing 
from such a period it has been mortgaged with me by the owner,’ the 
answer is 4 commencing from five years ago, that has. been mortgaged 10 
with me by him in the fifth year’; this also is iu reference to a valid 
plea. From the text 2 la transactions of mortgage, gifts, and sales, 
the prior is more powerful ”, Here also, for dispelling frail 1, proof, &c., 
has to be adduced. 

The answer of a 6 former decision ? is, however, in this form, viz,, 15 
“In regard to • this cause of action, he has been conquered by me”, 
and the like. 

Here Katyayana 4 : — “That which admits part of the claim as 
true, sets up a special plea to another part, and makes a denial of a third, 
is regarded as no answer on account of the mixture (of pleas)”. 20 
There, some explain the meaning of the text thus: In a claim for a 
hundred taken, 6 lowe fifty certainly, tweutyfive has been paid off, 
and twenty-five was not taken \ and the like is no (proper) answer, and 
hence also “ In one suit, the burden of proof cannot lie on both 
litigants, nor can' both obtain judgment, nor can two proofs be adduced 25 
simultaneously in one suit ” this text® becomes consistent. 

Some say that the aforestated mixed answer is admissible, and 
that therefore all that holds good. That is not proper* ' Hot that such a 
subject matter itself is not possible, as it is generally seen ; nor that such ■ 
an answer must not be given, it being impossible to prevent th8 tendering 80 
of an answer based as on facts; nor is it' that in such an answer 
defeat alone will follow. In a dispute the answer which challenges an 

1, Yijhaneswara assigns this text to Narada. See text p. 7, 1, 12 

Tr. p, 601. It is not found in the ‘Extracts from Brhaspati’ published by 

Dr. ,v ' - : 

2. i. e. the the second variety of a gjpdfR** 

' : 3. Yajnavalkya II. 25. \ riv;.,; ■ 

4. Yerse 189. . 

5, Of. Katyayana Terse 190. ... ( -^ 

6 ' ’ 


(S70 Mlttteshark— Exhibition of evidence. f Ydjhavalhya 

ol * L Verse 1 (2). 

©ath, and also consists of a denial, that has the illusive appearance 
on account of the combination. This is the meaning of the sentence. The 
rest, as also the expression 1 in one part J repeated twice is a repetition. 

Indeed, in such a case what would be the effect of the text * In 
5 one suit Ac. ’? The answer is : In one suit in a simultaneous 
manner, there cannot be (adduced) evidence by both ; this and the like 
is its meaning. Or shortly stated, that text is intended to prohibit 
.evidence by both to be simultaneously adduced. 7 (1). 

After the written answer is thus filed, the establishment of 
10 the point at issue being dependant on the means of proof, it 
may be asked who should exhibit the proof ? Anticipating this the 
Author says 

Yajnavalkya, Verse 7(2). 

Next, the plaintiff should immediately have written 
1 5 down the evidence by means of which the matter in dispute 
(or alleged) is (proposed) to be established. 7(2). 

Mitakshara : — Tatah, next, after the answer ; arthf, the 
Plaintiff, one who has to gain a point ; sadyah, immediately, even 
immediately after ; lekhayet, should have written down. What has 
20 been sworn to in the complaint and is to be established is the 
Pratijiiatartha, the matter in dispute. Of that the Sadhana, 
means of proof, i.e. that by which the matter is to be established, 
i.e., the measure (of proof). Here, by saying (the plaintiff ) ‘ should 
have immediately written down it is implied that some delay is 
25 allowed in stating the answer. That, moreover, will be discussed 
in detail later on. 

By saying that f the plaintiff should have written down 
evidence for proving the point at issue ’ it is 
P. 9 L. 15. meant that the party who has to gain the point 
30 should have written down the means of proof of 

the point at issue. Therefore, in an answer where a previous 
judgment is pleaded, the previous judgment itself being required to 
be proved, the defendant himself is regarded as the plaintiff, and 
so he himself should have his means of proof written down. So also 
35 in an answer containing a special plea, the special plea itself being 


MttafoMra— Burden of proof. 
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Ydjnavalkya 1 
Verse 7 (2). J 

required to be proved, he who sets up the special plea, himself comes 
to be (in the position of) the plaintiff, so he should have the proof 
written. In a denial, however, the original complainant is himselE 
the plaintiff, and he should exhibit the means of his prooE. 

By saying: “Next the plaintiff should have written down, &c.” 5 

it is intended to be laid down that the plaintiff 
P. 9, L. 19. himself should cause the proof written, and none 
else. And, hence also, in the case of an answer 
by admission there being no point at issue, neither the complainant 
nor the defendant being in the position of a plaintiff, there is no 10 
indication of the means of proof, and thus, it follows, that the trial 
comes to an end at that very stage. This very rule has been clearly 
stated by Harita : — “ In an answer containing the combined pleas of 
former judgment and special exception, the defendant should exhibit 
proof ; while in the plea of denial, the original plaintiff ; (but) in the 1§ 
plea by admission, that proof, i.e., is not necessary at all.” 


Viramitrodaya 

The determination of the result by the king being based on 
evidence, and the exhibition of that being the duty of the plaintiff, in 
regard to him, the Author states the third part of the proof 20 

Yajnavalkya, Verse 7 (2) 

Tatdh, 4 next, ’ when a proper answer has been made by the 
defendant, and also caused to be written by the king; arthi ‘The 
plaintiff i. e, the party who has to establish the statement made, 
respectively either the plaintiff or the Defendant as the case may be; 28 
pratijudtasya, * of the point affirmed,’ i. e. of the matter duly stated 
by oneself, sddhanam 4 means of proof ’ such as witnesses, documents, and 
the like, himself having set out, should cause to be written through 
the officers of the king. By the use of the word sadyah, 4 immediately,’ 
is meant that in the matter of the exhibition of evidence, no delay should 30 
be caused. Thus says Katyayana 1 : “ No loss of time should be caused 

by the king in the examination of witnesses ; great harm might result 
from (lapse of) time, in the form of the turning away of justice.” 

That means of proof, moreover, is twofold, human and divine; 
as says Brhaspati 2 : 44 Evidence is declared to be twofold, human and 38 


1, Verse 339, 


2. Oh, V. 17-13, 



674 


VirainXtrodaya — * Kinds of evidence. f YdjnavalJsya 

L Verse 7 (2% 

divine. Each of these is again divided into .a number of branches by 
sages declaring the principles of law. Witnesses, documents, and 
inference,, thus human evidence is declared to be threefold. Commencing 
with the balance and ending with the. Pharma* thus the divine evidence 
5 is declared to be nine-fold. ' " 

That evidence, moreover, is the means of proof. This has been 
elaborated above. ■ Such proof, however, is not necessary in an answer 
of admission. In regard to other answers, Vyasa states a., rule, thus,.: .“In 
the pleas of res judicata^ and that of a special plea, the defendant should 
10 adduce evidence ; in the answer of a denial, the first deponent. ; (fche_ 
:/ ! plaintiff) ; in an admission, one need not prove. ” Here, by the use of 
the word 4 special plea \ is intended to state a stronger reason, as fch®, 
Author will state 1 further on : “ If the first claim b8 invalidated, then 

those of the next claimant should be examined.” Katyayaxia 2 : 44 If 
15 after the plea of admission, a special plea is set up, ' and if it is stronger,'' 
then the case of the defendant must be proved ; in the absence of that,- 
• the other is deemed to be established 3 .” The cause of the debt viz, the 
acceptance of fcheloan, as alleged before by the plaintiff being admitted 
he. accepted, another stronger reason, such as payment back and the like/ 
20 if it is set up in the defendant’s statement, then that is to be established, 
and not the other, by reason of the rule of equal and less force. This 
is the meaning. 

: In a plea of denial, however, the burden of proof by this-worldlj 4 

evidence is on the plaintiff ; while of the divine evidence in the form of 
25 an ordeal, oath, or both, on the defendant himself: u No one should 
compel the complainant into an ordeal ; to the .one- who is complained 
against should be administered an ordeal by those well-versed in the, 
(rules as to) ordeals.” In this text 5 , in the first half -a prohibition against 
;// the. complainant contained in the first half, that kind (of evidence) is 
30 restricted in the latter half to the person proceeded against upon the 
principle that 64 when a fact which is established, is opened out,” it 
involves a restrictive proof. So says the revered Misra. The. 
Sampradayikas, however, hold that, here., by the word complaint is meant.; 

i — u— „ .. 

i' : - , .1. Yajfiavalkya.il. IT. ' 

2. Verse 191. 

3. the other reading is sjuft crrg is established^, 

and not the other. In the comments on this verse Viramitrodaya appears to 
accept this reading. 

4. i. e m human evidence. 

- 5; ‘Of. Eatyayana Verses 244, 411, „ . . . . 



675 


Y&jnavalfaja i S'ttlapHni— The ■ Answers . 

■ Verse 7 . J 

a complaint regarding theft, assuli, and the like accusations* In the case 
of a denial against a claim for a debt etc., they say that even the 
divine proof is also on the plaintiff* . (7) 

: S'ulapani 

■ • ' Yajnavalkya, Verse 7. 

After the defendant has comprehended the meaning of the plaint, 5 
his answer should be caused to be written in the presence of the 
deponent of the plaint. Katyayana 1 mentions the time for the answer: 
'“For transactions of recent occurrence, immediate only Is ordained ; while 
for those of duration, the chief authority may give time to the defendant/* 

The characteristics of an answer and its varieties, are stated by 10 
Narada 2 : “Men versed in law consider that an answer? which com- >> ‘ 
prebends (the points raised in) the plaint, is concise, unambiguous, not 
inconsistent, and is easily intelligible without an explanation/’ 
‘Comprehends’ i, e. covers. “A denial, an admission, setting up a special 
plea, also; and a former decision, are the answers stated to be four by 15 
those versed in the principles (of law)/’ “If a defendant give a denial 
to a claim made, that (answer) is known' in law as a denial.” Assays 
Brhaspati : “After hearing the plaint, if the defendant admits it, that is 
called an admission by the scholars of the Sastras. If a defendant, admitting 
plaintiff’s written allegations, sets up a plea, that Is called a confession 20 
and avoidance. If a person, though defeated by the customary .procedure, 
again files a written complaint, the answer would be, s you were defeated 
formerly’; this is called the plea of a former judgment/’ 

After the recording of the answer, one should endeavour to prove it 
So says Brhaspati 3 : “After the first statement and the answer are recorded, 25 
and the judicial proceeding has commenced, the two are welded together 
like two balls of hot iron. Where there is a'fdoubt about the truthfulness 
pf the witnesses for both, and the two are in suspense, then as wise men the 
two should effect a compromise (while the uncertainty lasts).” 

In the absence of a compromise, the rule in the -text 4 : ‘then the 30 
plaintiff &c/ prevails, By the word plaintiff, each is indicated in regard to 
his own side, and is to be so taken. Thereafter, the plaintiff should cause 
to be recorded the proof of^such witnesses, documents &c., which are the ’’ : " 
means of establishing the point* made out In his plaint, and which have 
the characteristic of truthfulness ; and not after an Interval of time. (7). 35 


* 1. Versa 153. . - " ; 

2. In the Smrtichandrika this text is cited as of Prajapati j see 
P. 42 L. SO. 

u ; . 3. Ok V. 11, 12*. . . 

4* Yajfi. II. 7. ■ . ; i 



676 MltkU^bmi—The result . f Ydjnavalkya 

L Verse 8 ( 2 ). 

What next ? So the Author says 

Yajnavalkya, Verse 8 (1). 

If it (the proof) succeed, lie obtains success ; if other- 
wise, the reverse i.e , if it do not permit, he fails. 8 (1). 

5 Mitakshara : — Tasya, of that, ie., of the means of proof 

having the characteristics inferable from the several texts to be 
mentioned further on, about the written documents, witnessess, &c. , 
presently to be described, siddhau, in the case of success, if 
accomplished, siddhim, success, in the form of accomplishing the point 
10 at issue, prapnoti, obtains; ato, other, than this mode, anyatha, 
otherwise, the non-establishment of the (means of) proof in any other 
manner brings on, apnoti, the reverse, viparltam, i.e., the non- 
accomplishment of the point at issue which is indicative of a defeat. 
This is the construction. 


15 Viramifcrodaya 

The Author states the fourth stage, known as the decision of 
the point involved 

Yajnavalkya, Verse 8 (1) 

Tasya, ‘ of that’, i. e. of the point laid out by evidence such as 
20 the witnesses or other means, siddhau , ‘if established i. e. if borne 
out, siddhim , 7 ‘ success, ' i.e. victory ? anyatkd, ‘ otherwise ’ i.e. if not 
proved, viparltam, ‘ reverse i.e. non-success, Apnoti , * he gets This 
is the meaning. According 1 to the Mitakshara, viparltam, * reverse ’ 
means bhangam, ‘ broken that is doubtful. 8(1) 


25 The Author having thus described the nature of a judicial trial 

now concludes 

Yajnavalkya, Verse 8 (2). 

This legal procedure is declared to be of four-fold 
character in litigation. 8 (2). 

1. But no such position appears to have been taken by the 

Mitakshara. 


fdjhavalhyal MitkKshar & — Four parts of Vyawah&ta. Qff 

Verse S (2). J 

Mitakshara : — The legal procedure, Vyawahara, referred 
to in the text 1 , viz. “ A king should hold trials, &c., has thus been 
Tipadarsitah, described, to be of four-fold character, i.e., by 
imagining it to consist of four parts in litigation ; i.e-, in the chapters 
on payment of debts, &c., as consisting of four parts and being of 5 
four kinds. Of these the first part is called the part relating to the 
plaint and begins with the text 3 : “In the presence of the defendant 
(the plaint) should be written, &c.” The second part is the part 
relating to the answer and is introduced by the text 3 ? “ the answer of 
one (i.e., of the defendant) who has heard the plaint should be taken 10 
down in writing.’’ The third part relates to evidence and proof and 
begins with the text 4 : “ Next the plaintiff should cause to be 
written, &c.” The fourth part contains the decision regarding the 
proof of the point at issue and is in the text 5 : “ If it (the proof) 
succeeds, he obtains success.” ] 5 

As is said “ When disputes regarding their interests arise 
between men, their settlement according to rules 

* Page 10. laid down in texts is called a Vyavahdra or a 
judicial trial. The four divisions of it, viz., the 
plaint, the answer, the proof, and the decision 6 are laid down in their 20 
proper order ; hence it is called four-fold’’. In an answer by 
admission, however, the proof is not exhibited, and thus the point 
at issue is not (necessary to be) established (at all), and so it has not 
the part which contains the means of proof. So it has two parts 
only. After the answer is recorded, the decision 6 of the councillors 25 

1. Yajna. II. ] . p. 632 1. 12. 2. Y&jna. II. 6. see p. 651. 1. 11-15 above. 

3. Yajna. IL see p. 661. 1. 17 above. 4. Yajna. II. 7. p. 672 1. 13 above. 

5. Y&jiia. II. 8. see p. 676. 1. 4 above. 

€r: ^F^F?: UH mmb Here the would 

be the mental process deciding the onus by sifting the statements in the 
pleadings with the view of discovering 

( 1 ) how far these statements are relevant to the issue 

( 2 ) „ „ „ have a reference to the relief 

claimed 

The opponent says that characterised as above has been recognized 
as a distinct stage in reasoning 3 how is that Y&jnyavalkya does not make it a 
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yirAmlim^ny^^PratydhaUta Pdda. f Ydjnmalkya 

L Verse S (2). 

by ascertaining on whom, between the plaintiff and defendant, the 
(onus of ) proof should lie has not been mentioned by the 
Lord of Yogis (Yajnavalkya) as a (distinct) part (stage) in a judicial 
proceeding* and as' it (the decision as to the onus) has no reference .to 
' 5 the parties, it has not been mentioned here as a (distinct) part in 
a 'judicial proceeding. This is as it should be. • - " 

Here ends the Chapter on General Rules of . procedure. 

Viramitrodaya 

The Author rounds up the body of Vyawakara detailed before 
10 Yajnavalkya, Verse 8 (2) # 

Vivddesku, ( in disputes *, such as the recovery of debt and the 
like, which are the subject matter lor consideration, ayam y ‘this*, .of 
character, containing the plaint etc. and therefore, chatuskpdt , 4 four«footed f: 
'h ' i.e. having four parts, the meaning of the word Vyawakdra , has (thus) been 
15 pointed out i.e. illustrated. The illustration is of any vyawak&ra. Thereby, 
“In the case of a denial, it is four-footed, as also in the plea of confession 
and avoidance, and in the plea of res judicata; in the pleas of admission it 
should be known to be two-fold’ ? , thus in this text of Brhaspati 1 , that 
a two-footed vyamthdra has been mentioned, does not matter much. 
SO * In admissions ? i. 0 ., this rule should be so observed alsi 

in a plaint to which an answer is not possible. . Although 

even in an (answer by) admission, including the decision, there.; are 
three parts, still there, for the declaration of a decision there being no 
necessity for a separate step, the statement that it is two-footed i$ 

25 proper. On account, however, of a statement as to the ignorance of 

circumstances on which an answer may be founded, it having' receded 
from the position of an answer, including also this, it can be regarded 
as having four parts. 8(2)... 

Here ends the Chapter on General -Rules of Procedure. 

SO S'ulapani. 

Yajnavalkya, Verse 8. 

Upon the evidence adduced being decided to be true, siddhim , 
‘accomplishment’ i. e. success, prdpnoti , ‘he obtains.’ In the case other 
distinct Pdda (section or chapter). The author replies in the text 
&c. This is the 5rrVm%fT ! TlV* Bee Smrfcichandrika pp. §0-54 and note 
on p. further on. %< % <f. 

1. Ch. XII. 8 ; see also K&tyayana, Verse 245. 
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Ydfmmlhya If 5'tttapsini, Mlt^ksharH — Counterclaims. 

Verses S t 9 (1) J 

than this, viparttam, "reverse ’ ie. 3 a defeat ; this is the meaning. So also 
Narada 1 : “The essential part of proceedings at law is declared to be the 
plaint ; if that is lost, the plaintiff loses ; if he can substantiate it, then 
he succeeds.” Uttar o* "'succeeds' i. e . gains it. By the text: 8 ‘in the 

presence of the defendant &c.’. A vyawahtira or a judicial proceeding has 5 
been stated to consist of four parts, viz., the plaint, the answer, the evidence, 
and the success or defeat in the form of the decision. So also Brhaspati : 3 
4 The plaint is called the (first) part ; the answer is declared to he the 
second ; similarly, the evidence and trial, another; and the decision is 
declared to be the fourth. In the case of the denial it consists of four 10 
parts ; likewise, in the case of the plea of confession and avoidence; the 
same rule applies to the plea of res judical a \ but it has only two parts 
in pleas of admission. ” Although even on a plea of admission a decision 
has to be given, still no evidence is to be led or a trial held, and therefore 
it is said to be of two parts. Including the added one, it is of four parts, so 15 
says Katyayana 4 ; “ The plaint, the answer, the deliberation of the judges, 
and the part called the trial ; by which is declared to be of four parts.” 

The pratydkalita 5 part, the Author will state hereafter. (8). 


Chapter II. 

Special Rales of Procedure. 20 

Having so far laid down the rales of procedure applicable to 
all kinds of suits, and wishing to point out some peculiarities (of 
procedure) in some special suits, the Author proceeds 
Yajhavalkya, Verse 9 (1). 

Until the complaint is disposed of, no counterclaim 25 
should be allowed against him (*. e. the complainant). 

Mitakshara (That) with reference to which an accusation 
is made is an abhiyoga — complaint, regarding 
Counterclaim. an offence. Until the complaint is disposed of, 

anistirya, i.e* removed, enam, him. L e. the 30 

1. Ob. I. 6. 2. Yajfi. II. 6. p. 651 above. 3. Ch. III. 2, 3. 4. Veree 31. 

5. Pratyakalita — the deliberation of the judges regarding the burden 
of proof. Note the following observation in Apararka (p. 61. lines. 
10-12). 3T=f 5TIWR: 

unfiffiiR qTitfiiT: qRnqRtffri.'tsrsfqi^q ar^qq, i%t%qr^?qig; i and this text of 

Eat y ay ana is cited thereafter. So also Mitakshata — 
sctPHI: i%qr qrp^srow nwnq^rrcq ( 5. »»• q 3— v ), 

See also sabodhini if^Rof 1 ( $ q . )■ 

:: ;-r; : UU:YU ::: VVUV- : MMm: 



(IRQ IWH&ksliarH.— JVo change in pleading . f Ydjnavalhya 

[ Verse 9 ( 2 - 2 ), 

complainant should not be allowed to be charged with an offence, na» 
pratyabhlyojayet, no counterclaim should be allowed. 

Although a ‘ special plea ’ has the appearance of a counter- 
claim, still inasmuch as it is intended for removing a charge against 
5 oneself, it does not come under the present exception. Hence, this 
prohibition is against that form of counter-charge which is not 
intended as an answer to a charge against oneself. This has been 
laid down as having reference to the Defendant, 

The Author now states the rule as regards the plaintiff 

10 Yajnavalkya, Verse 9(2). 

Nor should any other person be allowed to file a 
complaint against one who is already under a charge, nor 
what has already been alleged should be allowed to be 
changed. 

15 Mitakshara Abhiyuktam cha nanyeneti, nor should 

any other person be allowed to file a complaint against one who is 
already under a charge < fu As against one who has ( already ) been 
charged by another, and who has not got over the charge, another 
complaint should not be allowed to proceed ; moreover, Uktam, 
20 alleged, what was deposed at the time of the first complaint, that 
viprakrtim, change, ( if ) containing a contradiction, na nayet, 
should not lead, should not be allowed. The purport is this : Which- 
ever fact has been deposed to in whatever form at the time of the first 
complaint, that fact should be taken down in the same manner at the 
25 time of the formal complaint, and not otherwise. 

It may be asked : It has already been laid down in the 
text 1 , viz. “ Whatever is alleged by the plaintiff should be reduced to 
writing in the presence of the defendant, ” why then has it again 
been repeated in the text 2 “nor should what has already been alleged 
30 be allowed to be changed ? ” The answer is By the text “ whatever 
is alleged by the plaintiff’’ is meant that those facts which have been 
deposed to at the time of the first complaint, (the same) should be caused 
to be written down in the same manner at the time of the Bhdshd or 

1. Of Y4j5avalkya II. 6. 2. Yajnavalkya Verse 9 (2) above. 
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Ydjnaval'ipa 1 result. 

Verse 9 (2) J 

(formal) plaint; as it has been said that “ a change in the subject-matter 
ought not to be allowed even though it be made in the same suit 
as e. g. having alleged at the time of the first complaint that ' he ( the 
defendant ) borrowed a hundred rupees at interest ’, it should not be 
(allowed to be) stated at the time of the formal plaint or Bh&ska in the 5 
presence of the defendant that ‘a hundred clothes were borrowed at 
interest.’ In that case, even if there be no change in the suit itself, 
there being a change in the subject-matter, he (the plaintiff) would be 
amenable to a penalty as a Mna icadi — one guilty of prevarication. 

By the text : *’ nor what has been alleged should be allowed to 10 
be changed, ” a prohibition against a change into another suit is laid 
down even in cases where the subject-matter remains the same. As 
e. g. having said at the time of the first complaint that ‘ having taken 
a hundred rupees at interest, he (the defendant) does not repay (the 
amount), he says at the time of the second or formal complaint 15 
( Bhclshd ) that 1 he deprived me of a hundred rupees^oy force. ’ 

There 1 , a change to another subject-matter is prohibited, while 
here 2 , a change in the nature of the suit is prohibited, and thus there 
is no fault of repetition. Narada. 3 has made this very thing clear : 

“ He who abandons his first allegations, and resorts to a new one, 20 
should be regarded as a prevaricator on account of the change in 
the suit 4 . ” 

A prevaricating litigant becomes amenable to punishment, but 
he does not lose his suit. Thus this direction 
* Page 11. given in the present verse, viz. “until the com- 25 
plaint is disposed of &c.,” is intended to avoid 
mistakes on the part of the plaintiff and the defendant, and has no 
reference to the proving or not proving of the point in dispute. 
Hence the Author says further on 5 1 “After discarding all circumven- 
tion, the king should decide disputes according to the actual facts.” 30 

1. i.e., in the text &c. 

2. „ „ !i : |# OTf.iW I 3. 11.24. 

4. ( Pada ) as used here is intended to indicate a suit, the statement of 
the cause of action; while ^ ( Vastu) indicates the subject-matter of the suit, 
or the point involved. 

5. Yajn. 11, 19. 



682 Mlt&kstiarlU- ^Limitation of the rule . f Y&jhamlkya 

L Verse 9 (2) 

This (limitation of the rule), however, should be observed in 
suits relating to property 1 or title. In disputes arising out of acts 
resulting from violence, plaintiff loses (also) his suit if he makes a 
, false statement. As says Karada te A verbal trickery does not 

5 vitiate all actions relating to property ; for in suits' relating to cattle 3 , 

women, land, immoveables and the recovery of debts, the claim is not 
dismissed even though the claimant is liable to a penalty.” This is 
explained (thus) : In all suits relating to property , not in those 
originating in anger or passion, a verbal trickery, even if it be through 
10 mistake, does not annul, does not get defeated i. e. he does not lose 

his case; his case that is pending. An example here is ‘cattle, women 

$c.’ i. e. as in suits relating to cattle, women, recovery of debts, by an 
erroneous declaration a plaintiff does not lose his case, though he is 
(otherwise) liable to penalty, so (is the case) in all suits relating to 
15 property. 

From the specification of 'suits relating to property,’ it appears 
that in suits arising out of acts of violence, the party loses also the 
claim that is pending, in the case of an erroneous statement. As e.g. 
having stated at the first complaint that “I was struck on the head by 
20 him with his foot ”, if he says at the time of the formal complaint or 
Bhasha that “ I was struck (either) by the hand or by the foot”, he, 
not only is amenable to punishment, but his complaint is also 
dismissed. 9 (2). 


1. Note the following divisions of 

1 

J I 


2* Oh. II. 25, Dr Jolly reads for 

3. is a better reading; another woman. 
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YAjhaoaikya -j Mitakshara— Where a countercharge is permissible ? 

Verse 10 (i). J 

To the rule — "until the complaint is disposed of, no counter- 
claim should be allowed against him” the Author mentions an 
exception 

Yajiiavalkya, Verse 10. (1) 

A countercharge may be allowed in cases of delicts 1 5 
and felonious crimes. 

Mitakshara -Kalahe, in delicts, in cases of defamation 
and assault, sahaseshu, in felonious crimes, in cases of destruction of 
life by means of poison, weapons &c. (In such cases) when there is 
a countercharge, it should be allowed against the complainant even 10 
while his own complaint is undisposed of. 

It may be urged that even in such a case, the countercharge 
would not be a proper answer inasmuch as it does not meet the case 
of the plaintiff, and thus (in fact) there being another pratijna or 
complaint, it is equally impossible to go into a simultaneous proof (of 15 
both the charges). To this the answer is : True ; but here a counter- 
charge is not allowed with a view to a simultaneous proof, but for an 
abatement of the punishment, or for avoiding or preventing an excess 
of it ; for, where the complaint is, T was beaten or abused by him,’ 
and the countercharge is £ I was first beaten or abused by him,’ there 20 
would be a light punishment. As says Narada 2 : "He who is the 
first to inflict an in jury is assuredly guilty ; he who retaliates is like- 
wise guilty ; but for the first, the punishment is heavier.” Where, 
however, the assault etc. is commenced simultaneously for both, 
an enhanced punishment is avoided. Vide the text 3 : “When both 25 
parties simultaneously commence abusing or beating each other, and 
a difference (in degree) cannot be found, the punishment for both 
would be the same.” 

Thus, even if proof of simultaneousness is impossible, still in 
cases of abuse &c. a counter-charge has a value ; in suits for the 30 
recovery of debts &c., however, it is simply useless. 


1. spejf-— ' violence; ; MedkqtitM. 

2. Ctt. XV. 9. 

3. Of N&rada Oh- XV. 8. Dr. Jolly's text reads the first quarter as 



fi.Q j Vlmmtlmimu^S'tUpkm^When me- may countercharge? f YajnavaUcya 

IVerses 9, 10 (l). 

Viramitrodaya. 

The Author mentions the fuuctioa of the- plaintiff in the internal 


Yajfiavaikya 5 Verses 9, 10 (1). 

Abkiyogam.) 4 complaint % the accusation made by the complaioan t, 
5 anistlryd , 4 without removing % i.e., is disposed of by the decision 

resulting in success or defeat, against the complainant, the respondent,. 
na pratyabhiyojayet, ‘ should not be allowed to counterclaim % i*e* s 
should not be charged for a counter offence committed by him® 
Anyena , , 4 by another \ while the accusation first made is not removed, 
10 until its removal, the defendant should not be allowed to be charged® 
The substance of the complaint laid should not be allowed to be 
4 changed \ viprakrtam } distorted, i.e*, the plaintiff or the defendant 
should not be allowed to write otherwise,, 

As regards the clause 4 no counter-claim should be allowed 
15 against him \ in a mutual fight, in abuse, ami in cases of serious 
offences such as the abduction of women, homicide, and the like, and by 
. the use of the word cha, 4 and in cases of assaults and thefts, one 
may file a counter-complaint. In an accusation such as 4 1 was 

abused by him % 4 1 was beaten by him one may state as by way 

20 of an answer 4 1 was also abuse! % 4 I was also beaten*. By the use of 
the first eha } ‘ and \ are included the grown up and the like. . 9, 10 (1)* 


g'ulapani 

Yajnavalkya, Verse 9. 

One against whom an accusation has been made, without giving an 
25 answer, should not be allowed to charge the maker of the first complaint 
. with .a counter-complaint, simultaneously more than on© trial being 
impossible. 

The complainant also must not file another complaint against 
the respondent, as on account of the abandonment of the first complaint, 
30 there may be the danger of detriment to the sworn statement. The 
allegation which has once been made should not be allowed to ba 
• distorted by an allegation of a different kind, as there would be the 
fault a of variation in the pleading. (Oh- 

After laying down the rules for the plaintiff and the 
85 defendant.! the Author mentions the functions of the Presiding Officer 
(of the Court) and his Councillors 
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Y&jhamU'ya 1 Mit&k shari— Sccwrif-y to be taken. 

Verse 10 (2), J 

Yajnavalkya,, Terse 10 (2). 

From both a security should be taken, ( such as one ) 
who would be competent to satisfy the object of the judgment. 

Mitakshara : — Ubhayoh, /rrn both, i. e. trom the plaintiff 
and the defendant. (That which) in all suits (is) the object of the 5 
judgment or decree is karyanirriaya, the object of the judgment- 
The word Mr yet has been placed first under the rale 1 2 

* Ahitdgnyddishu.* The object of the judgment, moreover, is the 
payment of the amount decreed, and the payment of the fine. For 
that, samarthah, competent, pratibhu, surety ; he who becomes 10 
a substitute for him, i-e. in that causa, becomes like him, is a Pratibhu ; 
(such a one) should be taken by the Officer presiding the Court 
consisting of Councillors. 

If such a one is not possible, men should be commissioned to 
watch the plaintiff and the defendant, and the daily wages of these 15 
(guards) should be ordered to be paid by those (plaintiff and defendant). 

As says K3.tya.yana 3 : "* If, however, the plaintiff has no surety 
competent for the cause, he should be (kept) under a watch ; snd (he) 
should pay the wages to the servant at the end of the day. ” 


Viramitrodaya. 20 

After having stated the duties of the plaintiff and the defendant, 
the Author mentions the function of the head of the Court along with 
the Councillors 

Yajnavalkya, Verse 10 (2). 

Of the plaintiff and defendant who had appeared for (getting) 25 
justice, for entering upon the trial, a security should be taken, as even 
regarding the plaintiff, there being the possibility of his running away 
through fear of penalty. Of what kind ? Samarthah, ‘competent* or able 
to meet the purpose of the decision, i.e., for the payment of the amount 
established, as also of the penalty. After the manner of the rule 1 30 
dkit&gni, &c., the word hdrya , has been placed first. 

1. Panini II. 2-37. In the compounds 3Ti(f?r# and the like 

the NiShthsi formed words may optionally be placed first i. e. eTinpriis', errm? etc. 

2. Verse, 117. . . 



ggg Vtramitrodaya — Object of the security. f Yajnavalkya 

L Verse 10. 

Or for the object, he., for the decision to be given, a security 
should be taken. If may not be said, having regard to the order 1 of its 
statement, that the security to be taken is after the decision of the suit, 
therefore it has been stated that he should be one competent to satisfy 
5 the judgment. Or, for the object, which is the subject matter of the suit, 
such as the recovery of debt &c., for its decision, a security should be 
taken, (as)if the plaintiff runs away a decision would be impossible. For the 
absence of the security, however, Katyayana 2 : “If, however, there be no 
surety given by the plaintiff who has a cause for dispute, he should ba 
10 kept uuder watch, and so guarded he should give wages to the guard at 
the end of the day”. ‘Guard’, he., the messenger of the king. 10 (2). 

S'ulapaui. 

Yajnavalkya, Verse 10. 

The Author mentions an exception; kalahe, ‘delicts’ e. g. slander, 
15 as also in charges of assault with weapons &c., ‘I too was attacked with 
a weapon by him’, such a counter-charge may (be allowed to) be made. 
In a complaint that ‘the attack was made on me when I was quite 
innocent’, in a counter complaint in the counter-charge, the fault of 
simultaneity by numerous complaints does not occur. 

20 A surety should be taken who would he competent to keep the 

complainant and the respondent under restraint, until the decision of 
the proceeding. In the absence of a surety, he might change, so says 
Katyayana 5 . “If, however, there be no surety given by the plaintiff 
who has a cause for dispute, he should he kept under watch, and so 
25 guarded he should give wages to the guard at the end of the day.” 
‘Guard’, the royal watchman. (10). 


It has been said that a surety should be taken by the presiding 
officer of the Court consisting of Councillors from the plaintiff and the 
defendant, who would be able to satisfy the object of the judgment ; 

30 it may be asked what is that object of the judgment ? Anticipating 
this, the author says 

* Page . Yajhavalkya, Verse 11. 

When, upon a denial (by the defendant), a claim is 
proved, he (the defendant) should pay the amount claimed 

1. i. 6, since the rale regarding the taking of a security comes 
to be mentioned after the decision, following the order of its statement, 

2. Yerse 117, 



Ydjmvalkya l BttiiU%\mr&™-'PenaUy for false pleading® * gg^ 

Verse 11, J 

( to the plaintiff ) and also an equal amount to the king. 

One setting up a false claim should pay double the amount 
claimed. 

Mitakshara : — Of the claim alleged by the plaintiff if upon 
a denial by the defendant the claim is proved, bhavitah, by the 5 
plaintiff by meins of witnesses &c. and thus brought home to the 
defendant, then the defendant should, give the amount , dadyad 
dhanam, in dispute to the plaintiff and also an equal amount to the 
king, Rajiie cha tatsamam, as a fine for the denial. If, however 
the plaintiff is unable to establish (his case), then he himself becomes 10 
mithy abhiy Ogi, a false claimant, and as such should give to the 
king, dadyadrajne, double, dwigupam, the amount of the plaint 
abhiy Ogat, i. e. the amount claimed in the plaint. 

In the case of the plea of * res judicata ~ and of 1 confession 
and avoidance’ this same rale should be applied. There, too, when the 15 
plaintiff is shown by the defendant to have set up a (false) denial, he 
should give to the king a fine equal to the amount in dispute. If, 
however, the defendant is unable to establish either the plea of res 
judicata or of the special plea then he himself should give double the 
amount to the king as for having set up a false plea, while to the 20 
plaintiff the amount claimed or in dispute. la an answer of 
admission, however, there is no fine. 

This, however, has a reference only to the suits for recovering 
debts. It is not of universal application, inasmuch as special fines 
have been mentioned in (all) other (kinds of) suits, in their respective 25 
places, and also as it cannot possibly occur in suits where the 
subject-matter is other than money. 

And although the rule 1 that ‘ a debtor should be made to pay 
by the king &c., ’ has a reference to or applies in suits relating to 
the recovery of debts, we will particularize it there 2 only. 30 

The same rule should even be used as having a reference to all 
(kinds of) suits. How ? If upon the defendant’s setting up a denial 

1. Verse 117. 

2. Bee Verse 42 further on* 

8 
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Viramitrodaya— Fine to be imposed. r Ydjnavalkya 

L Verse 11. 

of the claim it is proved by means of witnesses &c. by the plaintiff 
as against the defendant, then equal to it, t&tsamaXE, i.e. s to the very 
amount specified respectively in each (kind of) suit- The word cha 
is used to restrict the 1 extent ( of the fine ). ‘ The amount should 

5 be paid to the king’ is the ( construction based on ) repetition. 

If the complainant is not able to bear out this complaint, 
then the rule laid down is that a double amount of that mentioned 
in each suit should respectively be paid by him as a fine for (being) 
a false complainant. Here also in the plea of res judicata and of a 
10 1 special plea ’ the rule should be applied similarly as before. 


Viramitrodaya 

The Author mentions the procedure in regard to a defeated 
defendant or plaintiff 

YajSavalkya, Verse 11. 

15 Ninhme, ‘ upon a denial, ’ of a true claim by a false statement 

bh&vite, * when proved ’ by witnesses also the matter being brought home 
the defendant should give to the plaintiff the amount which is the subject- 
matter of the suit. Rajne cha tatsamam dhanam dady&t, * to the king 
also he should pay an amount equal to it ’ in the form of a penalty. A 

20 plaintiff, setting up a false claim, should pay to the king au amount 
double that in dispute. By the use of the word cha , ‘and,’ the Author 
adds another penalty in cases of slander &c. Here Manu s •' “Upon a 
denial of the claim, if it is established by evidence, he should be ordered 
to pay the debt to the creditor and a small fine according to capacity (52). 

25 He, to the extent to which he denies the claim, or to the extent to 
which he speaks falsely ; those two adepts in illegality should be 
punished with a fine double of that” (00). Here, moreover, the deter- 
mination of the punishment of those who deny the claim, in equal or 

1- Words have the force of or Hnfl% *. e. of having a wider surface 
covered by the connotations than is indicated by the denotations. In this 
connection the distinction between fqijw and may be compared. In 

< q'5^q'3^ all animals other than the tHw are excluded ( svift%; ) while 

in it is not so much the exclusion ( sv[fi% ) of although that 

may be the ultimate result, as the selection of a ( s?f[% ) that is aimed at. 
So VijfianeSwara says that by the use of the word cha , Yfijnavalkya means to 
lay down that an amount equal in amount to that in dispute, and not more or 
less, should be levied as the king’s fine. 

2. Oh. VIII verses 52 and 60. 


Ydjhavalkya~[ S'ulapam—Ina denial anil admission. Q89 

Verses 11-12. J 

double the amount should be made by a consideration of the caste, 
age and wealth, of these. As the Author has said 1 : “After taking into 
consideration, the country &c. ” (II). 

S'ulaparii 

Yajnavalkya, Verse 11. 5 

In a plaint regarding the payment of money, one who has filed an 
answer of denial, when the claim has been established against 
him by means of witnesses and the like, the debtor should pay the amount 
to the creditor. To the king also he should pay an equal amount as 

penalty. In the case of a denial and an admission, Vyasa has mentioned 10 

half as penalty: “After denial, when the plaintiff voluntarily admits 
the claim, that should be known as an admission; for that a half penalty 
has been declared”. Other penalties in particular cases, should be 
ascertained from other Srartis by regard to the existence or non-existence 
of the element of intention as an ingredient in the offence. 15 

One who offers a false complaint should pay double the amount 
of the complaint to the king. In regard to the Sudra, Narad a states a 
special rule: “Those of the Sudra order who file a false complaint 

against the twice-born, the king should cut out their tongue and 

impale them upon a cross. ” (11) 20 


By the text : ‘ Next, the plaintiff should immediately have 
written down the evidence by means of which the matter in dispute 
is to be established, ’ it has been shown that ( some ) time should be 
allowed at the stage of filing the answer ; the Author mentions an 
exception to this 25 

Yajhavalkya, 1 Verse 12. 

In charges regarding felonies, theft, assault, and 
cow-killing, and in complaints about risk to life and 
property, and in complaints against defamatory imputations, 
as also in cases concerning women, the parties must 30 
even immediately be asked to plead. In other suits time 
has been allowed under the discretion (of the court). 

Mitakshara : — Sahasam, a felonious crime , by means of 
poison, weapons, and the like, the killing of animals and doing like 

1. Compare this with Narada I. 4o 0 

2. AcharadhySja Yerse 368 f 



00Q MltiiksUari^Cmes of immediate defence, f Ydjnmaalkya 

L Perse 12. 

other acts ; Steyam, theft, stealing ; parushyam, assault, verbal 
abase and bodily assault, to be defined further on. Gauh, cow, 
i. e. a milch-cow. Abhisapah, defamatory imputation, imputations 
about the commission of a sin. Atyayah, risk of life and property, 
5 danger to life and wealth ; regarding it. The singular is used as the 
Dwandwa ( g[g[ ) compound is indicative as if it were a single object 1 * . 

Striyam, concerning women, high-born women, as well as 
slave girls. In the case of high-born women, in disputes regarding 
good conduct or character, in the case of slave-girls, in disputes regard - 
10 ing the right of ownership. Vivadayet, be asked to plead, be made to 
file an answer. Sadya ev&, even immediately, no time should be 
allowed to intervene. Anyatra, in other suits, kalah, time, time 
for filing an answer, ichchhaya , under the discretion , i.e. of plaintiff, 
defendant, Councillors and the officer presiding, or the chief officer, 
15 smrtah, allowed , i. e. has been laid down, 

Viramitarodaya. 

It has beau stated that ‘of the plaint which has been heard (by 
the defendant) an answer should be caused to be written’ ; there by 
regard to the difference in the subject matter, :the Author states the 
20 awaiting or not awaiting of time 

Yajnavalkya, Verse 12. 

Ia complaints about crimes &c„, the defendant should be asked 
to state his defence immediately, *. e , should be made to do everything 
which is useful for reaching a decision such as the filing of an answer 
25 and the like. Anyatra, ‘ia other suits’, such as the recovery of debts &c>, 
ichehhayd , ‘under the discretion’ i. e. with a desire to find out the truth, 
an interval i. e. time has been stated in the Smrtis. So Katyayana* : 
“Where the thing is likely to be reduced to deterioration, or destruction, 
or a loss might occur, there time should not be given ; such a matter 
30 should be proceeded with as urgent.” And Narada 3 also : “In suits 
relating to debts or the like other subjects, time may be given with a view 
to ascertain the truth.” 

Sakasd , ‘with force’, *. e, offensively ia the presence of people, 
what is done, such as an attack upon another and the like is called 

1. ‘sfiOT ‘‘All Dwandwa compounds are used optionally 

as indicative of a single object. — 'rtrkl'fcfttST: 

The singular is used, as the §?§ compound is indicative as if it were 
a single object. 2. Verse 149. 3. Oh. I. 44, 


Ydjmmlkya 1 
Verses 13-15. J 


Ml ta k etmr A,— .0 is qimlifymg Ca uses* 


mi 


S&hasa,) ‘a felony 9 ; steya> ‘theft/ i. e. stealing ; pdrmkyan^ ‘assault’ 
i. e. a verbal assault, as well as a bodily assault; go, ‘cow 9 i. e* ' a milch 
cow ; adhii&pah, 'accusation 9 ; atyaye , ‘danger 9 i. e> the possibility of the 
death of either the plaintiff or the defendant. This is the locative 
absolute, Anyaira^ ‘elsewhere/ L e ♦ in other disputes, Siriyam , f> 

‘concerning women/ regarding the character of a high-born lady, (12). 

S'ulapa$i 

YEjilavalkya, Verse 12. 

Sahasci, ‘heinous offence/ i.e, man-slaughter, pem/cow/ here, a milch 
cow ; ablmjoge . ‘ accusation ’ for a heinous crime; by means of that; atyaye , 10 
Moss/ ie. destruction of property; striyam , ‘regarding a woman* 
i.e. a., high born lady in a dispute about character ; in the case of a dasi, 
a minor dispute; in the case of these proceedings he should be asked to 
file an answer immediately, (12) 


Yajnavaikya, Verses 13, 14 and 15, 15 

He who shifts from one place to another place, licks 
his lips, whose forehead perspires, as also he whose 
countenance changes colour ; (13) who has a stammering 
and incoherent speech, and talks inconsistently and too 
much, who does not respond to the speech or gaze of others, 20 
and who moreover bites his lips ; (14) who exhibits by 
his own movements a perturbation in mind, speech, body 
and action, is known as defective and unfit to be a 
complainant or a witness (15). 

Mitakshara:— Mano-wakkaya karmabhiryo swabha- 25 
vadeva, who in mind, speech, body and action 
* page 1 3. exhibits by his own movements, not by reason of fear, 

&c., vikrtim, perturbation, change (for the worse), 
yati, 1 goes-, such a one is known as unjit to be a complainant or a 
witness, abhiyoge sakshye wa dushtah parikirtitah. The 30 
Author points out the deformity in detail. De s'addes'antaram 
yati, shifts from one place to another place, does not stand steady any- 
where. Srkkini, lips, the corners or the edges of the lips, p&riledhi, 

1. Appears to be a reading that may have been before Vijn&es'wara, 

The reading in the original text of Yajnavalkya is 


fiQg Ml t&H$har 3L-**Charae (eristics of mi unfit person. V Ydjnavalkya 

' L VmeslSwtS. 

titles , touches by the end of the tongue or mbs, -an instance of a 
deformity in action. 

Asya lalatam swidyate, whose forehead perspires, becomes 
smeared with drops of perspiration. Mftkh&m 
5 Characteristics cha Vaiwar^yam, countenance also has a 
of an unfit person, changed colour, a changed colour i. e. palour or 
shadiness; eti, assumes, 1 are instances of bodily 
perturbation. P aristishy atskhalad W& ky a , who has a stammering 
and incoherent speech paris'ushyat, stammering with a stutter; 
10 skhalat, incoherent. He whose speech is of such a sort. A man 
of this description. Viruddham, inconsistent, the last contradict- 
ing the first ; bahu bhashate, talks much ; is an instance of 
perturbation in speech. To the words, wEcham, of another, he does not 
attend by giving a reply ; nor does he attend to the gaze, chakshuh, 
15 of another by a responsive look — a sign of mental deformity. TathE 
Oshth.au nirbhujati, moreover bites his Ups, i.e. twitches— is also an 
instance of a bodily change. 

This, however, has been mentioned to indicate a probable 
existence of a defect ; not as a positive mark of the (existence of) defects 
20 as it is difficult to appreciate the distinction between a natural defect 
and a defect caused by a special circumstance. And even if perhaps 
a skilful person draws a distinction, still that (by itself) will not be a 
sufficient cause for a dismissal of (the suit). No one would set about 
actually performing the exequial rites by merely observing (the) signs 
25 (of impending death) in a dying man. Similarly, even if it be known 
from the signs that the party would be defeated, still, that (by itself) 
is not sufficient to bring about (an actual) defeat. 

Viramitrodaya. 

The evidence to be adduced by the plaintiff has been stated 
30 before. Now, what cannot be adduced by him, and which is to be 
inferred by the Chief Judge, the Councillors and the rest, viz. inferential 
evidence otherwise called the praty&kalita, the Author points out 

YajSavalkya, Verses 13, 14, 15. 

Mano-vdk-kdya-karmabhir yah swabhdvdd, ‘who in mind, speech, 
35 body and action exhibits by his own movements (manners) i. e. without 

l f Lit : goes or reaches. 


Vlrami t mMy&~~Th e Perturbations. 
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Jt&jmoalkya 1 
Verses 13-15, J 

any other cause possibly due to disturbance etc., vikrtim ‘a change,’ ‘a 
perturbation, ’ i. e. ydti ‘goes i. e. reaches; sa, ‘he abhiyoge, ‘ in a 
complaint’ i.e. in a dispute, sdkshye , i e. ‘testimony’ t. e. in a proceeding 
as a witness; dushtah parikirtitah ‘known as defective and unfit ’, in the 
S'dstra , Therefore a complaint made by him or a testimony given by 5 
him is not taken as proof. This is the meaning. 

The Author mentions the perturbation itself: Dekat , ‘ from a 
place ’ i. e. from the place of his own residence, dekdntaram ‘ to another 
place ydti , ‘ goes ’, in other words, in regard to his residence does not 
anywhere exhibit stability; srkkini, ‘lips’ i.e. border of his lips, by a 10 
repetition i. e. often and often with the tip of his tongue ; ledki, ‘ licks ’, 
i. e. rubs. Asya, ‘of him,’ i. e., of this defective person, laldtam, 
‘forehead,’ swidyate, ‘perspires,’ is saturated with perspiration. Mukkam 
cka, ‘ mouth also’; mivarnyam, ‘changed into non-colour,’ ». e., palour, 
eti, ‘attains’ i. e. reaches. Parisuskyat, ‘dry’ i. e. the mouth becoming 15 
dry, skkalat, ‘stammering’ i. e. incoherent ; one who has this, is that. 
Thus it is a Karmadhdraya, ‘compound.’ Vii'uddham, ‘inconsistent,’ i.e. 
the prior and the succeeding portions mutually contradictory j baku, 
‘much,’ much more than is useful, bkdskate, ‘speaks,’ i. e. utters. Wdk, 
‘speech,’ to oneself, words addressed by another ; ckakskuk , ‘eyes’ of 20 
another bent towards one’s gaze. This is a dwandtoa compound indicating 
as if it were a Bingle object ; No p&jayati, ‘does not respond,’ i. e . does not 
meet by a return speech or by a response in gaze. Oshtkan, * lips, ’ 
nirbkujate 1 , ‘bites,’ i. e. distorts. Of these perturbations the mental &c. 
may be inferred according to the local conditions of each. By the use of 25 
the words, cka, ‘and,’ api, ‘even,’ tathd, ‘and also’ is intended to 
indicate that “Although asked by many to speak, does not speak, and 
does not prove what he has stated ; or who does not know what is the 
first point, and the point next following; such a one fails in the suit. 
(57). Having declared ‘I have witnesses who know,’ when asked to point 30 
out, who does not point out; the officer of the law-court, on ( account of) 
these grounds, may declare him also to be non-suited.” (58). These and 
others stated by Manu 2 and others are also to be included. (13, 14, 15). 


S'ulapani. 

The Author mentions the characteristics of a faulty person in 35 
the pratyakalita part 

Yajfiavalkya, Verses, 13, 14, 15. 

Wdkchaslmriti, ‘ speech, gaze &e. to the speech of another, does 
not respond by a reply, and also another’s eye, he does not meet by 


1. See note on page 690. 


2. Oh. VIII. 57, 60. 
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L Verse 16. 

looking back Nirbhiyati , ‘bites’, i.e. distorts, exhibits a perturbation ; The 
meaning is, is not able to cover these. As in the Earaayapa : ‘ 5 Although; 
covered in the outward form, it is not possible to be covered ; indeed 
from its force it exhibits the internal feeling of men. 95 "Outward form 9 ie, 
5 the bodily movements. The mouth, in the form of a changed colour and 
the like, the mental perturbation is inferred from the bodily change. 
These movements from place to place and the like are indicative of a 
defect (13, 14, 15). 


Yajnav&lkya, Verse 16. 

10 He who tries to substantiate a doubtful claim indepen- 

dently (of the means of proof), he who absconds, as also he 
who when summoned into the court does not say anything, 
is considered to be a false litigant and punishable as such, 

Mitakshara Moreover, sandigdham arfcham, a 
15 doubtful claim, even when not admitted by the ( defendant ) debtor, 
yah swatantrah, who tries to substantiate independently of the 
means of proof i.e. by confinement, arrest &c., sa hiflO daijdyas'cha, 
he is considered to be a false litigant and also becomes punishable as such. 
Likewise he who after himself having admitted a claim, or after a 
20 claim was established by means of proof, absconds nishpatet, 
when asked (to pay). He, moreover, against whom a claim has been 
filed and who even when summoned, ahuto, by the king into the 
court, does not say anything. He also is considered a faulty litigant 
and punishable as such. This is the construction. 

25 As this verse has been introduced by the text 1 “ is known 

as defective and unfit to be a complainant or a witness ” it might 
be supposed that this verse is intended simply for detecting a faulty 
litigant (without more), so the word dandya ( punishable ) has been 
used. Moreover, from the text 2 1 “even if one makes himself amenable 
30 to punishment as guilty, he is not liable to have his suit dismissed” 
it has been shown that a party does not lose his claim. Intending 
to avoid such a conclusion here, the author has used the word Una 
{faulty ). 

L Verse 15 above p. 691 11. 22-23. ! - 

2 a of Narada II, 25 7 see above verse (9) where the full text is cited. . , 


Ydjmvalkya 1 Viramitroilaya~~>4 Hina claimant. go 5 

Vcne 16. J 

Viramitrodaya. 

Some deformities, although indicative of defectiveness, may even 
affect one who is not punishable ; so the Author says 

YajSavalkya, Verse, 16. 

Sandigdham, ‘ doubtful i.e., not decided in his favour by the 5 
investigation, artharn , ‘ claim 5 , and therefore also swatantrali, 

‘ independently’, i.e., irrespectively of the certificate of success to be 
issued by the investigating authority, sddhayet , ‘tries to secure ’, i.e., 
secures to himself ; yahcha, ‘he also 5 , who when challenged for an inquiry, 
ni-sdipatet , ‘absconds 5 , i.e., from the seat of investigation runs away. 10 
Yascha , ‘ he also 5 , dhUah, ‘ summoned 5 , does not speak anything, either 
in support of his side, or detrimental to the other side, sa, ‘ such a one ’, 
hinah, ‘ a false lifcignant 5 , i.e., a faulty one, and by reason of the offence 
of executing a claim under a doubt, ‘is declared by the Smrtis also ‘to be 
punishable by the king 5 , rdjiid dandyascha smrtah. 15 

By the first (use of) cha, ‘ and are included those who do not 
attend at the place of inquiry. By the second (use of) cha, ‘ and 5 is 
included one who when unable oneself, who does not appear at the 
trial through a deputy. By the (use of the) third cha, ‘ and 5 is indicated 
that he should be compelled to pay what is in dispute. 20 

These deformities, moreover, not likely to be proved by any other 
than one who is a thorough expert, are only means of indication of a 
disturbance. Otherwise, the possibility of a perturbation may here be 
taken as conclusive. A decision by regard to these is called among the 
people a direct 1 deliberation. (16). 25 

Sulapani 

The Author states the characteristics of a defeated party 
Yajnyavalkya, Verse 16. 

If in a claim which is under a doubt one recovers independently of 
the (prescribed) means ; nishpatet, ‘ absconds, 5 i. e. without informing goes 30 
to another village ; after he is brought for being questioned, when asked 
‘ what have you to say speaks nothing whatever- -these three as false 
litigants are to be punished as such. Narad a 2 however mentions 
five varieties viz. : “One who changes his pleading, one avoiding a 
trial, one failing to appear, one who does not file an answer, and one 35 

1. STFJrSTft^R: See the remarks of the Mitakshara above on p. 678, 1. 1. 
quoted in the note on page 679. 

2. Oh. II. 33. 

9 
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L Verse 17. 

who absconds after he Is summoned, are five varieties of a faulty 
litigant. ” “The absconder, after three fortnights ; one who keeps silent 
after seven days ; and one avoiding a judicial investigation, after a 
month, and an incongruous deponent immediately (are declared as 
5 vicious or faulty).” 16. 


Now, where two men simultaneously go to the officer o£ 
justice, each as plaintiff e. g., where, a certain person having obtained 
land by gift, after enjoying possession of it for some period went 
out on account of business into another country along with his 
10 family ; and a certain other person also obtained the same land by a 
gift and after enjoying possession for some time, went into another 
country. Thereafter both returned together and there was a quarrel 
each saying “ this is my land, this is my land,” and when both go 
simultaneously to the officer of justice, the question would be 
15 on whom should the burden of proof lie \ Anticipating this, the 
Author says 

Yajiiavalkya, Verse IT. 

When there are witnesses for both sides, those for 
him who claims priority should he taken first ; and if the 
20 first claim be invalidated, then those (i <?., the witnesses) of 
the next claimant should be examined. 

Mitakshara : — TJbhayatah, for both sides, i. e. for both the 
litigants. Witnesses, Sakshishu, i. e., when they are available. 
The witnesses for him who claims priority, sakshinah 
25 purvavadinah, should be examined', i.e. one who says that he got (it) 
by a gift and had enjoyed at a prior date. A Pfirvawadi, a person 
claiming priority, is not one who first makes a complaint. The 
witnesses for such a one should be examined. 

When, however, another person says • — “True it is that this 
HO man first got it by gift and also was in possession, but the king gave 
this very field to me after purchasing from this very man, or that 
this man gave it to me after having obtained by gift”— then, the case 
of the first claimant becomes invalidated as it cannot be proved, and 


Ydjnmalh/a *j itfitftlc^Xiarit — For simultiomng .etemnarm, l] ( )7‘ 

Verse 17. J 

when the ease of the first claimant is invalidated, the witnesses 
should be examined of him who says that he got 
* Page 14. a gift at a later date and was in possession (since). 

This explanation 1 2 — -alone is proper. It would 
not be proper to put the following interpretation, vis-, if the answer 5 
is by denial, the witnesses of him who claims priority are examined ; 
while in the answers of res judicata and special plea if the case of 
the first claimant be invalidated then would come in the witnesses of 
the next claimant. The same import having been laid down in the 
text — ‘Next, the plaintiff should immediately have written &e.’, - 10 

there would be the fault of repetition. 

The first (mode of) explanation has also been brought out 
clearly by Nar&da* who after observing — “In the case of a denial, 
the proof rests on the plaintiff, while in a ‘special plea’, on the 
defendant. For establishing a former judgment the (production of 15 
the) decree would constitute (sufficient) proof,” says : — “When two 
persons quarrel for a point, and both have witnesses, the witnesses 
of him who sets up a prior claim shall be heard.” 

This rule lias been specially mentioned as it differs from the 
rules of procedure for suits in general. (17) 20 


Viramitrodaya. 

“ Then the plaintiff should cause to be written the means of proof 
of the allegations in the plaint ”, so it has been said. There, when the 
means of proof exist for both the plaintiff and the defendant, whose 
should be taken up (first) for consideration ? So, the Author states the 25 
rule here 

YajSavalkya, Verse 17. 

Ubkayato, ‘of both’ i. e. of the plaintiff and also of the defendant, 
when witnesses and like other means of proof exist, pHtrmvddim?^ ‘of 
him who filed the plaint,’ the witnesses and like other means of proof 30 
should be admitted ; such is the general rule. 

1. i. e. taking both as plaintiffs and nqt one as gpf? and another as ifr*r4f. 

2. Yajfiavalkya 7 (2) page 672 above. 

S. Oh II. 163. 


Mti&k$hark'*~Sw t id ih , a wage r , . 


Yajnavalkya 
Verse 18. 


Here, the Author states an exception : When the first side, ue $ 
in the form of the plaint, adharlbhMe , He invalidated/ i • e . is proved to 
be weakened as compared with the answer, either on account of a stronger 
reason, or by reason of the plea of res judicata, the witnesses, &c«, of the 
5 respondent happen to be accepted. This moreover has been particularly 
elaborated before already, (17). 

g'ulapam 

Yajnavalkya, Versa 17. 

One says/mine Is this land by (right of) purchase 9 ; another also 
10 says ‘mine Is this land, by (right of) purchase 9 ; thus when th© answer of 
a special plea is equal, and witnesses of equal kind are adduced, th© 
witnesses of the party lodging the plaint are to be accepted, and not of 
on© who sets up a plea of priority/ Such an interpretation is proper as 
by regard to the text 2 : "In the case of a pledge, a gift or a sale 9 
15 however, the prior transaction preponderates, 9 9 there would be the fault 
of repetition if the first claimant be invalidated by not adducing a 
stronger reason to an answer, the witnesses of the respondent should be 
taken. By the use of the word witnesses, are included documents and 
the like. (17). __ 

20 Yajnavalkya, Verse 18. 

If a dispute is accompanied by a wager, then the , 
defeated party should be made to pay a fine and the 
amount of his wager (to the king), and also the amount in 
dispute to the judgment- creditor. 

25 Mitakshara Moreover, if a dispute, vivado, i. e. a 

judicial proceeding, be sapanah, accompanied by a wager,-— staking 
is (the same thing as) wager; and that which contains this is one 
accompanied by a wager, -—then there, tatra, i. e. in that proceeding 
which contains a wager, the defeated party, hlnam, who has been 
30 described above, the king should make him pay a fine, dapdam, as 
also the amount of the wager laid by him ; and to the ( judgment- ) 
creditor the amount in dispute, dandam. 

1. It appears that S'ulapatu here differs from M tafeshara where 

mere priority in lodging a complaint is not given preference to a prior 
existing right (see text. p. 13. 11 : 28-29). rpn 

2. See further Yajn. II. 23. 




Vlramllrodaya— When wager* unequal or onesided. 6 99, 

Similarly where one being under the influence o £ anger, 
makes a stipulation thus : — e T£ I am defeated, I shall pay 100 panas’’, 
and the other (side) does not make any stipulation, then also a 
judicial proceeding is set in motion ; and when it is commenced, and 
if the person making the stipulation loses, then he himself should be 5 
made to pay a fine together with the sum stipulated. The other 
(party), however, if defeated, should be made to pay the fine, and not 
the stipulation as the text particularises it ( i. e. his stipulation) as for 
one’s own. 

Where, moreover, one stipulates 100 and the other 50 only, 10 
there also in case of a defeat each should be made to pay respectively 
the amount stipulated by him alone. By the text “ if the suit is 
accompanied by a wager” the Author has indicated (the existence of) 
a suit without a wager also, (18) 


Viramitrodaya. 15 

Generally, it is only when the means of proof for both exist 
that a gait with a wager comes about. By regard to this, the Author 
mentions the part to be performed by the defeated party in a suit 
with a wager 

Yajnavalkya, Verse 18, 20 

As characterised above if a suit exist, then in a trial with a 
wager, the investigating officer should compel the defective party who 
loses, to pay to the king or to the opposing party respectively as the case 
may be, viz., to the king, the penalty consequent upon the defeat ; to 
the opponent the amount which was the subject matter of the suit, and 25 
his own wager, viz., the subject matter as well as the amount. By 
(the use of) the word tu, ‘ however in a suit without a wager, is 
excluded the payment of wager. By the first (use of the word) em, 

* only ’ is excluded the payment of the wager laid by the other party 
and not agreed to by himself. By the second, and accompanied by the 80 
expression dkanine em, ‘ to the judgment-creditor only’ is excluded the 
payment of money in cases other those involving a money claim, such 
as slander, &c. The first two oka’s are intended to include the payment 
of the penalty and the wager which are not payable. The last oka, 

1 and ’ is indicative of payment of all the three together, viz., 35 
the penalty, &e. (18). 
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Verse IP. 


S'filapani 

Yajnavalkya, Verse 18 

“If I am defeated on a footing of equality, then as an additional 
penalty due for a defeat, I shall pay so many panas thus where the 
5 defendant stipulates with extreme boastfulness, that is (known as) a 
suit with a wager. In such a case, the penalty for a defeated party, 
as also the wager laid by himself, should be caused to be paid to the king, 
and also the amount in the suit to the creditor. (18). 


Yajnavalkya, Verse 19. 

10 After discarding all circumvention, the king should 

decide disputes according to the actual facts ; for even a 
real claim (based on actual facts) if not properly presented 
is likely to be lost in a judicial proceeding. 

Mitakshara:— Moreover, chhalam, circumvention , what has 
15 been wrongly said; nirasya, after discarding, after throwing off; 
bhdtena, according to the actual fads, in pursuance of the real state 
of facts, a king should bring disputes to an end , vyaw&haraii nayed- 
antam nrpah. Since, even a real claim, bhutamapi i. e. a true 
case, anupannyasfcam, if not properly presented, i. e. if not properly 
20 pleaded, is lost, hiyate, i. e. suffers a defeat in a judicial proceeding, 
vyawaharatah, at the trial on account of witnesses &c. 

Therefore the actual facts should be found out. The 
presiding officer of a Court along with councillors, by gentle 
persuasion and such other means, should try in such a way that the 
25 plaintiff and the defendant would speak the truth only ; (for) in that 
case the decision would be given regardlessly of witnesses &c. 

If, however, it is absolutely impossible to find out the real 
facts, (then) in that case, the second course is that the decision 
should be given by examining witnesses &c. As has been said 1 : — 
30 “ It (i. e. a legal proceeding) is said to have two courses, as it is 
capable of being in pursuance of facts, or founded on error. A fact 
is that which truly embodies the actual events. An error is what has 
been erroneously deposed to. ” 


I. N&rada, I. 29, 
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Verse 10. J 

There a decision given in pursuance of actual facts is the 
principal course, that founded upon error is only secondary. In a 
decision based on (the evidence of) witnesses and documents, the 
truth may sometimes be followed, sometimes not, as it is possible 
for witnesses &c. to deviate (from the truth.) 5 

*PAGE 15. 

Viramitrodaya. 

As a suit is regarded two-fold on account of the distinction of 
being with or without a wager, so also by regard to its being founded on 
truth, or on error, it is two-fold. For it has been said 1 : “ By reason 10 
of its being founded on truth or on error, it is said to have two courses. 
Truth is what is linked with facts ; what has been declared by mistake, 
is error.” Thus the word mistake here is merely indicative of a proceed- 
ing which is not in pursuance of facts. There, as far as possible, a trial 
should be observed only in pursuance of facts ; so the Author says 15 

Yajnavalkya, Verse 19. 

BMtena, ‘according to facts’ in connection with the matter in 
issue by means such as peaceful negotiations &c. by the party speaking 
as to actual facts in the form of his movements or the actions of the 
other side by reference to dates, having discarded the statements in the 20 
nature of circumventions, nrpo vyawk&r&n nayet, ‘the king should decide 
disputes,’ i. e. carry to their own results in the form of a decision. 

At times a suit is likely to be decided even in pursuance of an error, 
so the Author says, bh&tatn, ‘actual facts, 5 i. e. a real fact although with 
proper connections such as witnesses &e., if not properly set out before 25 
the determination of success, in a suit to be managed, hiyate, ‘suffers a 
defeat,’ becomes impossible of accomplishment. In such a case, the 
trial will only be in pursuance of an error. By the expression, ‘even 
facts if not properly set out’ are included by extension all transactions 
well known as being in pursuance of facts. 30 

‘ There, a transaction proved according to rules of $d,stra is as 
under : “One who abandoning a strong ground resorts to a weak one, 
would not be allowed to resort to it again after the members of the 
judicial assembly have reached 2 the stage of success 3 . When 4 a law 

1. By Narada I. 29. 

2. i. e> have recorded their decision as to who should succeed. 

3. KatySyana, Verse 221. 4. Narada I. 62, 63, 


7A9 V Irani! trddaya — Quantum of proof in a denial. f Ydjnamlkya 

L Verge 20. 

suit has been decided, evidence becomes profitless, unless a document 
or witnesses can be produced who or which had not been announced at a 
former stage 1 * of the trial. As the (fertilizing) power of rain is thrown 
away on ripe grain, even so evidence becomes useless when the suit has 
5 been decided.” 

Popular usage in transactions, such as “ If I do not go tomorrow, 
I am (to be considered as) defeated,” an agreement like this and 
others. (19). 


Sulapani 

10 Yajnavalkya, Verse 19. 

“Truth is what rests on true facts. Error rests on a mistake of 
facts”, vide this text of Narada 5 , if real facts are clearly ascertained 
by means of other proofs, then whatever had been declared through error 
should be given up as not final, and by means of positively ascertained 
15 facts, judicial investigations should one conclude; as even actual facts 
if not put forth in a judicial court lead to a defeat; so Narada 3 * ; 
“What through error is not declared, that even though it were an 
actual fact is lost at law; therefore, judicial trials should one Investigate 
by regard to actual facts-” “Moreover by the king particularly by one 
20 who is anxious to maintain the ( integrity of ) law, by regard to the 
diversity of the human mentality, after discriminating the good from 
the not good”. (19). 


,c Even a real claim is lost in a judicial proceeding if not 
properly presented ” the Author mentions an illustration of this text 

25 , Yajnavalkya, Terse 20. 

Where the defendant sets up a denial and it is not 
confined to one only of the many particulars written in the 
plaint severally, and the claim is (afterwards) proved in 

1. Asahaya has the following note on this: “ ‘This wicked debtor 

owes me money, and although this is supported by witenesses and other evidence, 
he declines to give it. Therefore he must be produced in my presence before 
the King’s Court/ If the claimant says so, and does not produce his proof at 
' the. time of the evidence, but offers to produce afterwords, it cannot be admitted 

as evidence* But, if after making the statement, the claimant could not 

produce it owing to any accident etc., it may be offered, and it shall be accepted 
although the case had already been decided, and sureties were offered and taken/* 

■■2. Nlradal.29. 3. 1.64. 
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one particular, he should be compelled by the king to pay 
the entire claim. He (the plaintiff) should not, however, 
be allowed to recover (from the defendant) what had not 
been alleged in the plaint. 

Mitakshara* — Naikam, severally, many particulars, e. g. 5 
gold, silver, clothes &c.; likhitam, written, allegation made by the 
plaintiff ; if the defendant denies, nihnute, i. e. conceals the whole 
claim, then, if the claim is proved, bhavitah i. e. the defendant is 
made to admit, the entire claim i. e. with regard to silver &c. (also) 
as alleged in the plaint should be caused to be paid to the plaintiff 10 
by the king , nrpeija. 

Na grahyastuaniveditah, should not, however, be allowed 
to recover what has not been alleged. What had not been alleged at 
the time of the first complaint, but afterwards is being informed by 
the plaintiff saying that it was formerly forgotten, he should not be 15 
allowed to recover, na grahyah i. e. to be (allowed to be) paid, by 
the king. 

It must not be supposed, however, that this rule is merely 
textual 1 ; the falsity of the defendant’s denial as to one particular 
having been established, it leads to the possibility of (establishing) 20 
its falsity as to other particulars also. Likewise, the truth of the 
plaintiff’s allegations having been established in one particular, it 
raises the probability of its being true in other particulars also. Thus, 
from this very text of the Lord of Yogis 2 3 supported as it is by the 
rules of Logic which is onlyf, another expression for ‘ the rules of 25 
probative reasoning,’ the resulting rule ( that comes to be established ) 
is that the king should cause the entire claim to be paid. 

And when a suit is being decided in pursuance of the rules 
of logic, even if the real facts stood otherwise, no fault would attach 


1. based on a text, i, e. its soundness can be established even 
by the test of logic as will be seen from the next sentence, 

2. L e, the sage Yajfiavalkya. 

3. 

10 
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to the judges deciding the suit 1 . As aiso (says) Gautama 2 , after 
stating — ‘ Kales of logic are a means for arriving at a judicial 
decision. For getting at a decision with (the help of) it (logic), 
parties should be placed in their proper positions respectively, ’ he 
5 concludes 3 thus •• ‘ therefore the king and the preceptor are blameless.’ 

Moreover it is not that the consequences of a (false) defendant 
being confronted in one particular extend only 1 to his testimony not 
being accepted (as a reliable one) because the text is that ‘a party 
confronted in one particular should be made to pay the whole (claim) 
10 by the king. ’ 

The text of Katyayana 5 , however, vis. “ Even in suits 
involving several counts, a3 much amount as the creditor (plaintiff) 
establishes by means of his witnesses, so much only does he get”, 
has a reference to (suits for a) paternal 6 debt payable by the sons 
15 and others. There the rule is that sons and others in their answers 
in a suit with reference to several claims saying T do not know’, do 
not become guilty of prevarication ; (and) even if a claim is proved 
against him in one particular he does not become a false litigant, and 
so the rule — “where the defendant denies all the particulars &c.” 
20 has no application there, as there is no concealment, and therefore no 
(scope for the application of the) rules of logic. The text of 
Katyayana 5 vis. * Even in suits involving several counts &c.’ is a 
general rule. Putting aside the ‘false answer ’ which is the subject of 
a special treatise, the author treats it as an answer of ignorance.* 

1. It may also be thus rendered ; Even it it were different from the real 

facts. ‘ i * 

2. Chap. II. 23-24. 3. Chap. II. 32. 

4. itT!^ &e. *’■ only thus far, to this extent. It is not that from this 

text the incapacity would extend to the length of only the party’s case not being 
accepted. The Author says that it extends further, viz. ‘ The 

meaning is that in the case of false witnesses the only consequence is that their 
testimony is not accepted ; whereas in the case of dishonest litigants, not only 
that their testimony is not accepted but that they are punished to the extent of 
the entire claim in dispute being thrown out. 

5. Verse 473. 

6. is a better reading and is adopted from B&lambhatti. 
See Balambhatti page 24, 1. 18. g^iif^n7srfr«pf5Ult^«r?rq I 



Y&mavatkya i Mitilketiar& — IU application in Charges of Crimen* 

verse 20. J 

It may be said that by the text 1 vis. “In suits for the recovery 
of debts and the like which are of a ^uasi- finite character, the amount 
in dispute being already ascertained, if the allegation is for a less or 
a greater amount, the claim does not succeed”, Katyayana has said 
that in suits containing more points than one, if only one point or more 5 
points than one which are involved are proved by witnesses, the whole 
claim does not succeed. That being so, when only a portion is proved, 
from where does follow the proof of the portion that is not proved 1 

To this the answer is that where witnesses are produced 
as the means for proving the entire claim alleged in the written 10 
plaint, there in case the witnesses depose to a portion only or 
to much more than what was claimed then in such a case the whole 
claim does not succeed ; this is the meaning of that text. Even 
there, from the wording of the text vis. “being ascertained. ..does not 
succeed”, a doubt would even lie here as before and thus there is 15 
scope for other evidence (means of proof), on account of the rule in 
the text 2 “after discarding all circumvention &c. ” 

In the case of criminal complaints, however, the whole point 
alleged is considered as established even if only a portion is established 
by witnesses produced for proving the whole case ; because crimes 20 
and the like are considered as proved by so much proof, as also on 
account of the text of Katyayana 3 viz. “In complaints for 
cohabitation with women, crime, and theft, what is known as the 
point at issue is considered as established in its entirety if only a 
portion of the point in dispute is deposed to by the witnesses.” (20). 25 


Viramitrodaya. 

In the course of an exposition of the function of the king, the 
Author gives illustrations of trials based on facts, as also those influenced 
by mistakes 

Yajnavalkya, Verse 20. 30 

Likhitam, ‘ written \ in the plaint &c., the writteh allegations 
made ; natkam, ‘ many in more than one ( particular ), such as, gold, 
gems, clothes; &c., the defendant who nihnute, * denies i.e., conceals 

1, Verse, 396, 2. Y&jB. II. 19. ■ ■ ■ ■ - 3, Verse, 397. 


,v : ; k 



yQg Vlrainitroctaya — On an undertaking* r Yqjnavalkya 

L w&T3& 20% 

the entire claim, he, ekadese, ‘ la one particular ’ such as, merely as 
regards gold or the like, vibhdditah, * proved V hy means of witnesses, 

as &c., has been completely proved to have taken, sarmm, ‘ the entire ’, 
claim which is the subject matter of the complaint, nrpena, ‘by the king *, 
5 to the plaintiff, d&pyah , ‘ shonld be compelled to pay \ 

This, moreover, in regard to one particular (item) of the plaint 
which was established, when other particulars have not been proved here 
as also in the case of a special agreement, that ‘ if even one particular is 
proved, I shall pay up the whole.’ There, the first has connection with 
10 actual facts as may have occurred, the second is based on a subterfuge, 

Aniveditah, ‘ not alleged in the plaint ’, i.e., not set ont in 
writing before. The particle, tu, ‘however’, has the sense of cha, 
* and ’. As to the part other than the one particular in regard to which 
the claim is proved, such as gems, &c., although not proved should not 
15 be ordered by the king to be paid. This also is an example of a trial 
connected with an error. Vide the text of Katyayana 1 : “ Even when 
only a portion of the matter alleged has been deposed to by the witnesses, 
in charges of intercourse with women, heinous offence, and theft, the 
whole of the matter alleged shall be deemed to be proved.” In cases of 
20 theft and the like, although proved in one perticnl&r, the whole is to be 
paid; so the Mitakshara. (20). 


S'ulapaju 

YajSavalkya, Verse 20. 

One, who of the many counts in the written allegations, such as 
25 gold, silver, copper &c., denies all, he, when proved as to one 
particular such as gold & c, all i. e. silver &c., he must pay. If when proved 
as to one particular, having ascertained the plaintiff’s, he says “ this 
other also was forgotten by me ”, such a one not having been written down 
at the time of the plaint, should not be admitted, and no royal penalty (20). 


30 It may be said “Where the defendant sets up a denial, and the 

denial is not confined to one o£ the many particulars” && is a 
Smrti text ; so is also “In suits involving several counts &c.” a 
Smrti text. Thus there being a mutual conflict between these two 
Smrtis, why are they not considered as unanthoritative as they are 


1, Verse 397. 



Ydjnavalhga -| Mitkk’ihmh—Cmflict of Smrth. 707 

Verse 21 (1). J 

opposed to each other ? Why resort to (the rule of) adjustment 1 ? 

So the Author says 

Yajiiavalkya, Verse 21 (1). 

Where two smrtis conflict, principles of 
•Page 16. equity as determined by popular usage 5 

shall prevail. 

Mitakshara : — Where smrtyoh, between two smrtis, there 
is mutual virodhah, conflict, there for the purpose of removing the 
conflict and determining 2 the matter in issue nyEya, principles of 
equity, comprising general rules together with the exceptions, 10 

balavan, shall prevail, i e. (will) have force. 

From where should these principles be obtained ? so the 
Author says : — wyawaharatah iti, as determined by usage etc., 
obtained from general usage i. e. ancient usage as observed among 
the elders and as determined by the two tests of affirmation and 15 
negation. 3 Hence even in the present case establishment of the rule 
is the only proper test. Thus should be applied even in other cases 
the rule regarding the adjustment and the rule of option. 

1- fSfarsspiW see mote 4 further on pp. 708-709. 

2. Note that her© means i%qsq^rq-^ 

3. — note these two terms, which are likely to recur often 
and have am important place in the rules of logic and also of interpretation, 

3F3fsr predicates a constant and invariable concomitance of the middle term or 

and the major term or ) The familiar instance of 

this is: — rTST rn srr%:. * Wherever there is smoke there is fire* — the 
invariable co-existence of fire with smoke is called in logic the relation of 
invariable Concomitance’ or 3T?fsra?ni|(. Corresponding to. .and tlxe opposite 
of the above is what is known as the or an assertion of the concomi- 

tance of the absence of and the absence of fg e. g. 3jsr qf%srft?<T rfsr m 
u Whereever there is no fire, there is no smoke also. M The student 
will find a fitting comparison with this in the (1) Universal A Proposition of 
the English Logic e. g, All % is y and the (2) converted A proposition e. g. 

All mot-# is not-#, respectively. A cause or fg is said to be connected with 
its ©Sect by when both the affirmative and negative relations 

between the thing to be proved and the cause that proves can be equally 
asserted ; such a §<| alone makes the argument perfectly sound and incapable 
of refutation. This process of arriving at the Yylpti or universal proposition 
corresponds to the methods of agreement and difference in Mill's Logic. (Apte), 

The application of this in the context will be seen from the following 
illustration; The question is whether a particular usage is proved to exist 
■or not. Instances of its affirmation and an entire absence of its negation or 
BOtt^enf orcement would prove the custom under the texts. 


70& MItHk8liar4 — Rules of Law and Politics . T Ydjnavalhya 

J ’ L Verse 21 (2). 

To this general rale the Author mentions an exception 

Yajiiavalkya, Verse 21 (2). 

The rule however is that the science of law is 
stronger than the science of politics. 

5 Mitak?hara : — The science of politics e.g. the work of 

Ausanasa stands already excluded by the text 
An exception ‘ in conformity with the principles of legal 
to the general rule, science 1 5 ; so the ‘ science of politics ’ referred 
to here is the one forming part of and incorporated 
10 in the 1 science of law ’ and characterised as the science of polity* 
In the case of a conflict, virodha, between two smrtis i- e. from the 
science of law and the science of politics (respectively), the science 
of law is stronger than the science of politics ; this is the rule , Sthitih 
(lit. ■ position) i. e. limit. The meaning is that although in themselves 
15 there is no distinction between the science of law and the science of 
politics as the authors of both are of equal 2 (authority), still the 
principal subject (of treatment) being law, while politics having only 
a subordinate position, the science of law has force. The importance 
of Dharma has already been demonstrated before in the beginning of 
20 this treatise 3 . Therefore, in the case of a conflict between the 
Dharmasdstra (science of law) and the Arthasastra (science of politics), 
undoubtedly the Arthasastra will yield ; and there is no scope for 
any rule of adjustment or of option for a Vishaya-vyawastha 4 . 

( ) or a Vikalpa ( ). 

1. Yajn II. 1 p. 1. II. 13 & 14 above. 

2. Or it may even be translated as, *as both are the compositions 

of the same (author.) ? 1 

WH— equal, or it may also mean, same. The meaning is that even if 
the same author lays down two texts, one in the nature of a text and the 
other an arsforer text, still having regard to the fact that it is the spfefW which 
is the wr or principal subject of treatment, the texts pertaining to the snfcrua* 
will have force. 

A 

3. L e. in the Acharadhylya. Introductory chapter I verses 1-9. 

4. Note these two terms and 

.rf3a<>q- (Vikalpa) means option s, e . the rule of option* means 

an adjustment of the several subjects by appropriating each to its proper place* 


ffljn&mlkpa 1 Mit&ksha rk—>An objection slated, ■ 709 

Verse 21 (2), J 

What 1 is the illustration for this (proposition) ? Not certainly 
the text of Maim 2 viz . — •“ One may slay without 
An Objection. hesitation a desperado 3 who approaches (with a 
murderous intent) whether (he be) a preceptor, a 
child or an aged man, or a Br&hmana deeply versed in the Vedas (351). 5 

By killing a desperado (intent on doing harm), the slayer 
incurs no guilt, whether (he does it) publicly or in secret ; (for in 
such a case) fury recoils upon fury 1 . (352). Also, “ One should 
(certainly) kill on the field of battle a desperado who approaches with 
an intent to kill, even though he were a special scholar of the Vedas, 10 
and thereby he does not incur the sin of a Br&hmana-killer ” and 
similar others are the Arthasastra texta. s “ This expiation has been 
prescribed for unintentionally killing a Br&hmaiia ; but for 
intentionally slaying a Br&hmana no atonement is ordained, ” and 

According to Sanskrt writers if there be a direct and clear' conflict 
between two texts, both lose their binding character, and one is left to accept 
either at his option. There is also another course which is resorted to and that 
is by assigning the affirmative (sr.sf) and negative (aw^r) clauses to their 
proper and appropriate places and thus removing the conflict. An example, 
will make this clear. a A Brahmapa may eat flesh . 77 This conflicts with the 
general prohibition of flesh against Brahman a. Then follows the appropriation 
( ) viz . u a northern Brahma a a may eat flesh— -a Southerner must not .” 

The reader will note the two texts, an apparent eomplict between which has 
introduced Verse 21. 

A very good instance of and ma y be found in Y&jn II, 

277 < 6 nqfar rat s TO* JS^forawSt ?? Commenting 

upon this says i 

and this is further made clear by fwyrsrg in the thus— sffejr^TCSffi: ?T*?T 

mw stptois* m is : i Irtf i 

It will thus be noted that either of these have a scope when there is a 
conflict. The Author here says that there is no room for resorting to either as 
there is no conflict at all. 

1. From this clause down to p. 711. line 17 is stated the objection j or ; * 
the fV 2. Ch. VIII. 351.-862. 

Z, 3ffrjrTII%S This word has been translated as £ m assassin’ in the 
Sacred Books of the East, but having regard to its wide connotation a 
desperado would be a proper rendering. 

4, Note the gloss of Kulluka, f^W^rT 

I u e* the violence of the assailant generates and fosters the fury 
of the person attacked* 5. Manu, XL 89. 



Mltakshara— 


m 


r Y&jmmlkya 
[ Verse SI (2). 


such others are Dharmas' astro texts ; and it is proper in the case of 
a conflict between the two, that the Dharmas' astra should have force, 
(since), these two (kinds of) texts not being likely to be in (reference 
to) one subject, there would be no conflict, and the consideration of 
5 their force or weakness does not arise. 


Moreover, premising with the text 1 viz. “ the twice-born may 
take up arms where the law is being flouted &e.” and proceeding 
with the text 2 "in their own defence and in the defence of the dahhind, 
in a battle-field, and in the protection of women and Brahmanas ; 
he who kills within the limits laid down by law, incurs no guilt. ” 
15 one is not amenable to the punishment for slaying in a fair fight an 
assailant as also one who is intent upon killing women or Brahmanas 
( while engaged ) in self-defence or in the defence of the dakshinti— 
wealth collected for distribution among the Brahmanas assembled 
at a sacrifice — and (other) utensils used for a sacrifice, the text viz. one 
may etc. a preceptor, or a child or an aged man 3 * etc. has been given 
as an explanatory 1 affirmation of the same 5 . Implying thereby that 
one may kill even the preceptor and others who are absolutely immune 
from being killed, when they attack with a murderous intent, 
20 what then of others ? From the use of the words wd b (or), and also 
of api (even) in (the text) “ even though he were a special scholar 
of the Vedas 7 &c.” the inference is not (intended to be) suggested 
that the preceptor and others should be killed, as also from the text 
of StLmantU viz. “ There is no guilt in killing an assailant (with a 
25 murderous intent) excepting (when it is) a cow or a Brdhmana.” and 
also according to the text of Manu 8 viz. “ Let him not injure the 
preceptor, nor him who expounds the Yedas, nor the mother or the 
father ; nor also the Brahmanas, cows nor an ascetic.” This text is 
used with a purpose (lit. meaning), inasmuch as it is intended to 
30 prohibit the killing of the preceptor and others ( when they approach) 
as assassins, and not otherwise, as the prohibition of murder in 


1. Mann. VIII. 349. 2. Manu. VIII. 850. 

3. Manu. VIII. 351. 4. . 

5. i. e. Ohap. VIII. 349-350. 6. In Manu. VI II. 350 (See above). 

7. See above p. 709 1. 5 8. Oh. IV. 163. 






■.'■Ydihmalkya i MitAkehafa — AtotminK ' 

Verse 21 (M). J * * ' vJU 

general is already deducible from the general principles (o£ law). 
Even the text 1 “ by killing a desperado the slayer incurs no guilt” is 
intended to apply to others than Br&hmanas. Since, (by the text) 

“ an incendiary, a prisoner, one armed with a deadly weapon, a robber 
and one who causes the deprivation of land, wife, and wealth, these 5 
six are (known Atatdyinas) desperados or felons” and also ‘‘ one who <’• 
is armed with a sword, poison, and fire, who is ready to utter a curse 
with hand uplifted, who kills by means of A'tharvana charms, who is 
a traitor to .the King, who violates a married woman, who is ever 
ready to prick a hole ( whereever found ) one should know these and 10 
all such others as desperados or felons (Atat&yinah),” the Atat&yms 
have been indicated generally. Therefore the result is that when 
Brahma nas and also others are killed as assailants by inadvertance 
while being ; warded off by one acting in self-defence and having no 
intent to murder, in such a case a light expiation will be (sufficient) 15 
and no punishment from the King (will be necessary). Therefore 
another illustration should be cited here. 

(To the above objection) the answer is : “As acquisition of 
a friend is superior to the acquisitions of gold or 
* page 17 land, so one should endeavour for his acquisition” 20 

An Answer is an Arthai dstra text. “ In conformity with 

the principles of legal science, and divested of 
anger and avarice” is a Dharmas' dstra text. There occurs a conflict 
of these two in some cases. As e. g. in a suit where the procedure 
is of a fourfold character ; if success is secured to one party, 25 
acquisition of a friend would be made, but the Dharmas dstra would 
not be followed ; while if succesaJs, secured to another party, the 
Dharmas' dstra would be followed ; but (it) would prejudice the 
acquisition of a friend, in such a case the Dharmas' dstra has more 
force than Arthasdstra. Hence ‘ A'pastamba has shown the 30 
importance of expiation in the text 2 . ;: <s This very- same (pehance is •••« 
ordained) for him who when his Dharma (duty) and Artha {g&vx} 
come into conflict, chooses the Arthd." 13y the expression “ This 
very same” the twelve years’ expiation? is intended. f . A . 

1. aian^Ttlll. 352. " 2." ’ 23 ; 

3. Sea Apastamba I, 9, 24, 20. . . . 

11 
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, ■ : •; .. Viramitrodaya . . ■. . . .. . • 

Indeed, when there Is a conflict between two S'dstra texts, how is 
a suit based on facts to ba disposed of? So the Author says 

YajSavalkya, Verse 21. 

5 Vyamh&rato, 6 as determined by usage in the matter of 

a point in a law-suit, Smrtyoh, 1 between two Smrtis ’, i.e., two texts 
of Dharma s'dstra, when there is a mutual ‘ conflict ’ virodke, tu, 
‘indeed’, ny&yah, ‘ principles of equity ’, i.e., the principles of logic 
helpful in effecting an adjustment of the points at issue, balavdn, ‘ shall 
10 prevail *, i.e., shall determine. In short, whichever Smrti is adjustable 
in a particular topic according to logical principles in that matter, that 
Smrti is authoritative. By the word tu, ‘ however ’, has been excluded 
the power of {Smrti, when in conflict with S'ruti. As has been said 1 : 
“ When there is a conflict between a S'ruti text and a Smrti text, S'ruti 
15 alone preponderates. On a conflict mutually inter se, however, what 
is in accordance with equity is authoritative.” 

The use of the word Smrtyoh, ‘ between two Smrtis ’, is indicative 
of the texts of the same category. Therefore it should be understood 
that where between two S'ruti texts onlyior two Artha ka&tra texts only 
20 there is a mutual difference, principles of logical reason are decisive. 

By the use of the word tu, a second time, are excluded the 
Purdnas. By this, when compared with the Purdnas, the Dharma-Sdstra 
incorporating the Smrtis is not (more) powerful. On the other hand, as 
with two Smrtis, when there is a con flit mutually between a Snifti text 
25 and a Purdna text, the greater or less power or weakness is determined 
by regard to the principles of logic, which are helpful in securing the 
subject of the plaint. (21). 


S'ulapani 

YajSyar-alkya, Verse 21. 

30 - ^ When a Conflict arises between two Dharma Sastra texts, the suit 

should be decided by following the maxim of “the general rule and the 
exception,” Thus: “He 1 who enjoyes without a lawful title, as by 
his father and three prior ancestors, the property cannot be taken away 
from him because it has descended through three lines of ancestors, ” and 
35 “ Be 8 who enjoyes without title for ever so many hundred years, the ruler 

1. See Narada Ob. I, 91. 2. Nftrada Ci. I, 87. 
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Verse 22.- J 

of the land should inflict on that sinful man the punishment ordained 
for a thief ”, of these two texts, one of Dharmaiastra, and another of 
Arthasastra , when there is a conflict, the Dharmaiastra text propounding 
proprietorship by a successive enjoyment for three generations (although) 
without a title, has force. It is in conflict with the Dharmaiastra text 5 
laying down a punishment for possession without title eventhough 
for one hundred years. So Narada 1 : “ Where there is a conflict 
between a Dharmaiastra text and an Arthasdstra text, giving up the 
Arthasdstra text, one should act up to what is stated in the Dharma- 
iastra". (21) 10 


It has been said above 2 that “ Next, the plaintiff should 
immediately have written down the evidence by means of which the 
matter in dispute is to be established ”, What are those means ? 
anticipating this the Author says : — 

Yajhavalkya, Verse 22. 15 

Evidence has been stated to consist of a writing, 
possession, and withesses. In the absence of any of these, 
the ordeal is said to be another (means of evidence). 

Mitakshara :■ — That by ( means of ) which a thing is 
measured or discriminated is pramana, evidence . That, moreover, is 20 
twofold, vk. human and divine. Of these manavam, human 
evidence is (of a) threefold ( character ) viz. likhitam, bhuktijl, 
sakfhinah. writing, possession and witnesses ; so it has 
been laid down , kirtitam, bv learned sages. Then (again), writings 
are of two kinds. A S'asana, royal grant, and Chirakam, a 25 
scroll or deed, A Royal grant has been defined before 3 . A scroll or 
deed (is as) will be defined (hereafter) 4 . Bhuktih, possession, means 
enjoyment by (actual) occupation. Sakshipah, witnesses, i. e., of 
the character and kinds to be described hereafter 5 . 

1. Oh. 39. 

2. Y4jfi. If-7 (English Tr. p 672. lines 14-16 above). 

3. Y&jn. I. 318. p. 530. . 4. Yfijn, II. 34. 

5, i. i, in Section V, ‘‘Of the W icnessis,” 


7 14 Model, of proof. r Ydjnmalkyd 

L Verse 22 . 

■ It may be said that a writing and witnesses may properly be 
- (accepted as) evidence as they may be included 
The four kinds la the s&bda 1 mode of proof' ( PramSm ); as they 

of .evidence^rr.' serve ' as a medium i. e. of expressing (the 

o ’ meaning of) words. 2 But how can possession be 

a mode of proof ? To that the answer is that even possession 
when satisfying certain (specified) conditions will invariably and 
correctly measure the probative value of the sale and other transactions 
which are (set up as) the basis of ownership, and assist an inference 
10 (to be drawn), or in the absence of a direct inference, a conclusion 
may be drawn by implication, and thus it (i. e. possession) may be 
included either in an inference ( Anumdna) or an implication 
(Arthdpatti) and be a (good) means of proof. 

In the absence of any of all these three ( modes of proof ) viz : 
15 writing &c., the author has mentioned 3 the evidentiary value of any of 
the ordeals, the character and kinds of which will presently be 
described, subject to the conditions as to the kind, country, time 
and the ( particular ) thing. That ordeals are ( to be accepted as) a 
mode of proof only in the absence of human evidence is inferable 
20 from this very text, as the nature and conclusiveness of ordeals are 
derived from traditional lore, ie , Agama- Texts. Hence where 
two persons simultaneously go to an officer of law in reference to a 
matter in dispute between them, and one adduces human evidence, 
while the other resorts to the divine test, in such a case the human 
25 evidence alone should be accepted. To the same effect is 
Katyayana 4 If one (party) sets up human evidence and the 
other resorts to the divine test, in such a case the King 
should accept the human evidence and not the divine test”. 

- Even so where human evidence is available for establishing (only) a 
30 portion of the principal point (at issue), even there the divine test 
should not be resorted to. Thus, in a suit where the complaint is 
that ‘ having received a hundred at this rate, the defendant does not 
pay it back ’ and upon a denial (of the claim by the; defendant) there 

1. One of tie several Pramanas. The Naiyayiks recognise only 

four viz, and The Vedantins and the Mxmamsakas 

add two more viz, andl 3?sfiqr%, while the'S&nkhyas admit only three 

X v arfiwrfa: &c, ' ' ■ ■ ‘ 

3, i. e, in the principal verse of Yajfiavalkya, * . 4. Verse, 218. 
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are witnesses for (establishing) the acceptance of the loan, but not for 
the (particular) amount or the rate of interest, and the plaintiff offers 
to prove his case by an ordeal, in such a case, inasmuch as under the 
rule 1 (of procedure), viz., ‘ regarding proof of a particular portion 
only,’ the particular proof about the amount and rate of interest 5 

follows (by implication), there is no scope for an ordeal. As has 
been observed by K&tyayuna 2 : — “ Even if the human evidence 
offered by the contending parties cover only a portion of the subject- 
matter, it should be accepted, and not the divine test even if it (i.e., 
the divine test) be sufficient to cover the whole suit.” As for the 10 
rule. — “ The trial of secret offenders must (necessarily) be by means 
of ordeals even this (test) is intended to govern those cases where 
human testimony is unavailable. As to what has been said by 

Narada 3 viz. “ (Where a transaction has taken place) in a forest, in & 
solitary place, 4 at night, or in the interior of a house, and in cases of 15 
heinous offences or of denial of a deposit, a divine test is permissible 
even that is (applicable) when human evidence is absolutely impossible 
(to be adduced). Therefore the general rule (that, naturally follows) , 
is that a trial by ordeal is allowable only where human evidence does 
not exist. . 20 

An exception to this, however, has to be noticed 5 viz. “ In 
trials concerning heinous offences of a long 6 standing or in the case of 
assaults or slander or concerning acts proceeding from violence, the 
ordeal itself are the witnesses.” 

Moreover a similar rule is found in some places about a 25 
. writing, etc. As in ' determining rules laid 

* Page 18. down for ptigas? the S'renis, and Gams and . 

other trades, the evidence (to be adduced) is 

1. also called as e. g. s*usp3r J# 3T !3W 

V? wift *1=9! 5? lifr l See the on the Sutra 1. 1. 56 Cf 

the rule of i Part for the whole ? 2. Verse 219. 3. , II. 30. 

4. Dr. Jolly takes as an adjective of sqroq- and translates u in a 
solitary forest ”, but see the gloss of Asahaya on this : — 3 T*tr> m 

1 ?? . . . 5. Eltyana, Verse 229. 

6. ^ Or it may also be interpreted as * in protracted proceedings, in trials 

of heinous fences &e. the and being taken separately. 

Oitsd as of Brhaspati in V. Mayuakha. see. p.li, L 14. 

7. ffr and Bee Yajn. II. 30 and Mit&ksharA where VijSilneswara 

thus defines..-— l Cferen#rt I and 

-3Tf rfi i%rf \ 
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writing and not an ordeal or witnesses 1 .” Similarly 2 — ‘In suits 
regarding the right of door or way, or the right of erecting or 
mating these, as also in suits regarding the enjoyment of a surface 
or watercourse, the most important (means of) proof is that of 
5 possession ; and neither an ordeal nor the witnesses.’ So also 3 
“ In suits regarding valid and invalid gifts, in disputes between a 
master and his servants, in cases of rescission of (the contract of) 
sale, and also where after purchasing a thing one does not wish to 
pay the price, in disputes (arising out) of gambling (with dice) and 
10 betting (with animals), wherever a dispute arises in any of these cases, 
witnesses have been prescribed as the means of proof, and not an 
ordeal or a writing.” 

Viramitrodaya 

As if distributing the relative strength or weakness of human and 
15 divine evidence as means of proof, the Author proceeds 

Yajhavalkya, Verse 22. 

Likhitam, * a document ’, i.e. a writing capable of helping the 
determination of the point in dispute ; bhuktih , ‘ possession i.e., the 
occupation of the village, &c., the subject-matter of the dispute ; 
20 sdhhino, * witnesses \ as the Author will describe hereafter. 

By the use of the word ck&, ‘ and ’ the Author adds the syllogistic 
reasoning otherwise known as Praty&kalita as another means (of a 
decision). Thus fourfold means of human evidence * has been laid 
down \ uchyate , by scholars, and recommended to be followed. The 
25 afore said cha, follows here also ; thereby the oaths are other-worldly 
means but distinguishable from ordeals as stated by Narada 4 is 
added here also. (22). 

S'ulapaui. 

YajSavalkya, Verse 22. 

30 These three means of proof, in cases of recovery of debts and like 

others, in the absence of documents &e, of the nine ordeals such as the 
Balance and the rest, any one is (regarded as) the means. Their strength 
and weakness are stated by Katyayana:* “Divine means of proof is 
not permitted, when witnesses exist ; so also when there is a document, 
35 neither ordeals or oaths”. 

1. Katyayana, Terse 225. 2. Katyayana, Verse 226. 

•3. ,, ,, 227, 228, 4, See Oh. I, 30 and Oh, II. SO, 

5. Verse 223, 


V&jhavalkya "1 WUttkksha r!i— Relative priorit;/ and joree. 7 if 

Verse 23 (i). J 

As possession is determined in the form of an inference, the use 
of possession is characterised as Inferential. So even Brhaspati’, 
“Witnesses, documents, and inference, thus human evidence is regarded 
as three-fold. Divine evidence has been stated to be nine-fold beginning 
with the Balance and ending with Dharma. But the mention of 5 

possession is indicative of greater force than document”. (22). 


When there is evidence on both sides, and when there exist no 
circumstances which would help in discriminating the strength or 
infirmity of either, (a question might arise) how should the strength 
of several proofs adduced by the plaintiff and defendant be 10 
determined ? So the Author says 

Yajnavalkya, Verse 23 (1). 

In all 2 civil disputes regarding property, evidence 
adduced in support of a later transaction preponderates. 

Mitakshara : — In disputes for payment of debts, and others 15 
in all civil disputes, sarve?hu arthaviwadeshu, later transac- 
tion, uttara kriya — that which is established is a Kriya, i. e., 
investigation or proof. When the evidence in support of a later 
transaction is established, and it preponderates, balavati, the 
party setting it up becomes successful ; and (in such a case) even if 20 
the allegation in the plaint be established, the party setting it up is 
defeated. As e.g. where a certain person establishes a loan by proving 
receipt, while the other party proves its non-existence by repayment, 
in such a case where the receipt and payment back are (duly) 
established by (proper) evidence, this (evidence of) payment back has 25 
force and the party who sets up repayment succeeds. Similarly, 
where after first taking (a loan) at two per cent, a party acknowledged 

1. Oh. V. 18. ~ 

2. STtfRsn?— -Tbis has been rendered by Mr, Mandlik as 'money-disputes.’ 

Having regard, however, to the proper meaning and scope of the expression 
here, it would not be an accurate translation. An ststR'Ti^ is a dispute 
regarding title to or possession of property and the property may be moveable 
or immoveable. This has been made clear by the author himself in his gloss 
on Xajfi. Verse (2) see. Sanskrit p. 11 1. 5. ^gf^s’* An 

in used in opposition to a or any such suits the origin 

of which is in some threat or similar act and not in a substantive claim to 
property. 



Exception, . , ■ t Ydjnayalkya 

L. Verse. 23 (2). 

(to pay) at .three per cent.* in such a -case ..even when there; is . (good) 
evidence for both the facts, the acknowledgment at three per cent, 
has force. " Because the general rale is that of two contradictory 
facts unless the prior fact is refuted, the truth of the later one does 
5 not become established, as it comes later (in order). It has also been 
said “ a later fact is not established, unless the prior one is refuted. ” 

The Author mentions an exception to this (rule) 

Yajnavalkya, Verse 23 (2). 

In the case of a pledge, a gift, and a sale, however, 
10 evidence in support of the prior claim preponderates. 

Mitakshara -In (any of) the three suits concerning a 
pledge and others, proof of a prior claim alone preponderates. It is 
thus : when a man after mortgaging his only field with one, and after 
obtaining some loan, again mortgages it with another and obtains 
15 something, in such a case, it (i. e. the field) belongs to the first only 
and not to the second. So also in the case of gifts and sales. 

It may be urged that there being no ownership (left) in the 
subject-matter of a mortgage, thereafter a second 
An Objection, hypothecation does not appear permissible ; 
20 similarly, also the gift or sale of what has been 

(already) given or sold does not arise at all ; and therefore that this 
text is (thus) meaningless. 

To this the answer is, even when no ownership exists, 
and still when from ignorance or avarice 
The Answer. one has a mortgage made again (over the same 
25 subject-matter), in such a case the prior transaction 

alone has force. Thus it is proved beyond doubt that this text 
is based on reason. 

■ • Viramitrodaya. 

By the text’ : ‘ When the first claim is invalidated, &c. V it has 
30 been stated that when the answer has greater potentiality, the evidence 
for the defendant is taken. There the potentiality of the answer 
consists in the greater strengh of the evidence as exhibited Jn the 
answer, so the Author points cut the; (element of) strength' in the 
evidence 

1. Y&jn. 11.17. See p. 696 11. 18-20 above. , : ' 
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Verne, 2 . 5 . J 

Yajiiavalkya Verse 23. 

Sarvexhu , ‘in all’, vie&desku, ‘ in disputes ’, where the subject 
matter is the recovery of a debt, of the evidence on the two sides, i.e., 
of the plaintiff and the defendant, set out by them each as the means 
of securing their points, between the two, that which is of a later 5 
period, has greater strength. Thus, where the statement of one is, 

‘ a debt has been taken from me by him and he owes it % and the state- 
ment by the other is, ‘ Yes, indeed was taken, but it was paid off’, there 
the evidence in support of repayment has a greater claim. Similarly, 
when the first loan was contracted under an agreement of a Kd/tini 1 as 10 
the rate of interest, but later on at the rate of a Pam, and that has 
beeu by some arrangement, in such a case, evidence in proof of the later 
arrangement has a greater claim. And thus, where money deposited with 
ono has beeu deposited with another, there it should be understood that 
the bailment with the latter has greater force. 15 

The word eva, ‘ however ’, is to be used as coming after the word 
uttard, ‘ later Thereby, an equality of force of the prior one with it 
has been excluded. Similarly is the word eva in purvaim, ‘prior only’, 
is to be explained. In some places, in the place of ‘ in all civil, &c.’, 
the reading is, ‘prior in civil, &c.’, purvd tu iti. 20 

Here, the Author states an exception ; A'dkau, ‘ in the case of 
a pledge ’, i.e., in a transaction of pledge, pratigrake, ‘in the case of 
a gift and in the case of a sale also, the prior one of the same kind in 
each case has a claim in preponderance. The similarity, 2 moreover, 
consists in the prohibition to dispose of at will, and the destruction of 25 
one’s ownership. Thus where after a mortgage with one, a mortgage is 
effected with another, there, the first mortgage is stronger ; also, where 
after an acceptance or purchase by one, another has resorted to 
acceptance &c. as a means for (acquiring) ownership, there the first 
acceptiuce, &c., is more forceful. This is the meaning in substance. 30 

As against a mortgage, a transaction of acceptance as a gift, and 
the lik", being destructive of the right of ownership, whether of a prior 
or posterior date is indeed stronger. Thus it should be understood that 
by regard to its being not obstructive of the free right of disposal by the 
owner as he likes, whether of a prior date or of a posterior date, a 35 
mortgage which is obstructive of the free right of disposal by the owner 

1. A quarter of a Pana. 

2. In a transaction of a pledge, the freedom of disposal of the object 
of the pledge which remaint d with the owner before is restrained, and the 
right of ownership becomes extinct in the other two transactions, 

12 



720 S'uiapunl — Proof of later transactions prevails. f Ydjhmalkya 

L Verse 23 , 24 . 

according as he likes is more powerful. This very thing, says, Narada 
in Ratnakara: “ Having made a deposit with a mortgage with another, 
where one makes a mortgage, or sale there, the later transaction is 
more powerful.” (23). 


5 S'ulapani. 

YajSavalkya, Verse 23 

‘ In all i. e. such as the recovery of debts and the like, the later 
transaction i. e. acceptance of loan &c. is stronger i. e. is entitled to be 
pursued. One and the same thing, was deposited with one under a 
10 loan and taking it from there, it was deposited under a loan with another, 
there, proof of the later transaction preponderates. In the case of 
pledges etc. however the prior one is stronger. That which is accepted 
as a gift is an acceptance (23). 


While wishing to establish the evidentiary value of possession 
15 when accompanied by certain qualifying circumstances, the Author 
proceeds to mention other results which flow from a certain kind of 
possession 

Yajnavalkya, Verse 24. 

Of him who while he sees his land being enjoyed by 
20 another (for twenty years) looks on and does not object, 
the loss of (the right to) land occurs after twenty years; 
of money (the loss takes place) after ten years (under 
similar circumstances). 

Mitakshara Parena, ‘by another i.e. by a stranger, 
25 by one having no connection (whatsoever) ; bhujyamanam, being 
enjoyed, i.e. either land or wealth ; pas'yatah abruwatah, of 
one who looks on and does not object ,’ ie., does not prevent him ; e.g. 
thus — ■“ This is my land ; you should not trespass”; of that 
bhumervirnsativarshiki, of land ( thus continuing ) for twenty 
30 years, hanirbhavati, occurs a loss, caused by the enjoyment for 
twenty years without protest. Dhanasya, of wealth, however, 
(i. e. moveables) such as the elephant, horse etc. the loss occurs 
das'awarshiki, after ten years. 



Ydjmvalhya 1 Ml t^k^haril— Ori^iw' of owner$htyh 72L 

Verm 24. J 

Indeed this is not proper : Certainly ownership does not 
become extinct on account of non-protest, 

(1) Objection. non-protest not being known either in popular 

usage or in S' Astra as a cause of extinguishing 
ownership, (just) as a gift or a sale is. Nor is ownership acquired 5 
by possession for twenty years ; because possession is not the (means 
of) proof of ownership ; also because (of the rule that) evidence 
(pramdna) does not create the matter to be established (prameydf- it 
(l. e. the pramdna, ) has also not been mentioned among the 

circumstances giving rise to a title by ownership. For (in the text) 10 
“ A man becomes owner by inheritance, purchase, partition, seizure 
or finding. The additional (mode of acquisition) in the case of a 
Brdhmana, is gift ; in the case of a Kshatriya gains of conquest, and 
in the case of a Vais'ya and S'udra gains (by labour)”, Gautama 2 
only mentions these eight as the sources of title by ownership, 15 

(he does) not (mention) possession. 

Nor would it be correct to say that this very text demonstrates 
a twenty years’ possession as an originating 
* Page 19. cause of ownership. A title by ownership or 

(2) Objection. its origin are indicated (even) by general popular 20 

repute, and not (necessarily) by the S'dstra alone. 
This, however, will be more fully dealt with in the chapter on 
Partition. The text of Gautama is only intended as (laying down) 
a rule of limitation. 

Moreover, the text 3 viz. "He who enjoys without a title for 25 

ever so many hundred years, the ruler of the 

(3) Objection, land should inflict on that sinful man the 

punishment ordained for a thief. ” is opposed 

1. siu*r ( Prameya ) is that which is to be established; ‘ the point at issue,’ 
jpfpjl ( Pramdna ) is the means of establishing the point at issue. The meaning in 
the text is that a pramana or evidence can only indicate or prove something which 
is already in existence ; it cannot create it; i. e. a pramdna cannot be the 
'originating cause’ of a prameya. 

2. X. 38-40. 

3. See Subodhini, p. 13. 1 12. and Balambhatti p. 31. 11 26-28. on this. 

4. Balambhatta and others ascribe this text to Mam. It is not to be 
found in the editions of Mann. It is, however, found in the N$rada Smrti. J. 87, 


722 Mlt&kshard — Adverse possession not a hash of title . f Yajftavalhya 

L Verse 24, 

to the theory that possession without title is the source 

of ownership. Nor also would it be proper to say 

that the text “He who enjoys without a title &c.” is meant to apply 
to a possession without notice (to the owner), and the text 
5 “Pas'syatobruvataP &c.” to possession with notice (to the owner). 
The text “ he who enjoys without a title” being general in its 
statement. As Katy Eyana 2 also has said : ,f One who has forcibly 
taken away beasts, women, or men should not rest his case on 
possession (of these ) nor his son also”; the rule has thus been 
10 established, that moreover an extinction of title is not possible in 

case of a possession with notice as it is improbable that any cause of 
an extinction of title would (be suffered to) exist. 3 

Moreover, it should not be supposed that inasmuch as the 
evidence in support of prior acts preponderates in cases of pledges, 
35 gifts, and sales, this (*. e. the present ) text is intended to lay down by 
way of an exception the preponderance of the evidence of transactions 
later in date amounting to twenty years’ possession in case of land, 
and ten years’ possession in case of wealth (or moveables). Since in the 
case of these in reality a transaction itself is not possible, it is 
20 only (that which is) one’s own (property) that is fit to be pledged, 

given away, or sold ; and there can be no ownership over what has 

been pledged, given away, or sold. Moreover a penalty has been laid 
down for a gift and acceptance of that over which he (i. e. the giver) 
does not possess ownership, thus 4 : “He who accepts (as a gift) that 
25 which may not be given, as also he who gives it shall both be punished 
like thieves, and both made to pay the fine ordained for an offence 
of the highest degree ( Uttama-Sahasa).” Moreover if this verse 
were to be (accepted as) an exception to [the rule regarding the three 

1. i. e. Yajn. II. 24. 2. Verse, 316. 

3. The construction here is rather peculiar. The clause etc. 

in L 8. is to be taken as part of the objection .already commenced and 
not as a separate objection, The construction here is typically terse-— 
The meaning would be fully brought out by the following complete 
statement of the component parts in their order : — j 
I An extinction of title is not probable in the case of a possession 
with notice ; because no one would allow any circumtunce to exist or 
continue which would in the end lead to an extinction of title. 

4. See Narada Oh. IV. 12. 



Ydj mmlkyal ' M i t& k ^tiaru — Effect ' of ■ c/<» «s. ^ 0 3 

Fern J 

(transactions) viz. pledges etc.] the verse next following (/. <?. No. 25) 
does not appear proper as an exception in the cases of pledges, 
boundaries etc. Therefore the extinction of (title to) land etc. does 
not appropriately follow at all. Nor is the cause of action lost. For 
in the text : — “Of him who neglects and stands by if a period as 5 
aforesaid is passed, the suit does not succeed,” Nara&a has 
mentioned the extinction of a remedy at law when there is laches 
and such laches is not accompanied by circumstances explaining it ; 
he does not lay down the extinction of the right (itself). Similarly 
in the text “If the owner is neither an idiot 1 nor a minor and if his 10 
chattel is enjoyed (by another) before his eyes, the remedy by a suit 
is lost to him and the (adverse) possessor becomes entitled to the 
property.” even Maim 2 has indicated the loss of remedy only at law 
and not of the title itself. The loss of the remedy at law would be 
in this way. The person in possession might say — “This man not 15 
being either an idiot, an infant or a minor, I have enjoyed (the 
property) in his presence without a protest for twenty years and there 
are several witnesses in (support of) this. If it was (a fact) that I 
was illegally in possession of his property, then why should he have 
stood by for so long a time ?” and here the (true) owner would have 20 
no answer. This even although he would have no answer as 
(indicated) above, an investigation on facts is still open — vide the rule: 3 
“After discarding all circumvention, the King should decide disputes 
according to actual facts’’. 

It may also be said : “Even though the title is not extin- 25 
guished, nor (also) is the remedy lost, still there would be the danger 
of the loss of remedy, and in order to avoid this it has been laid down 
as an advice that one should not stand by. (To this) however (the 
answer is that) it is not so; for, possession (which is) within memory 
cannot be a cause of creating any apprehension as to the loss (of title); 30 
(and moreover) if the only object was to lay down the rule that (one) 
should not stand by, the use of the term twenty would be without 
a purpose. 

1. Mark the following text of Ndrada distinguishing and 

i%ff. iwwrfsir ir«r BUOTisjwrrsra-: i stra anfisjTr^rfluTos srwr u Ms ; 

2. Ch. VIII. 148. 

3. Yajn. II. 19 Page 700. 11. 10-14 above. 
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Miiitofiarii — Document and twenty years' 1 possession . rYAjhavalhya 

L Verse B4. 

It may next be said that by the use of the word twenty, it 
is intended to lay down the rule that possession for more than twenty 
years (in itself) serves as a refutation of all objections regarding the 
defects or flaws in the document, as says Katyayana 1 ; “ Where 
5 possession is enjoyed of property belonging to one who is competent, 
for (a period of) over twenty years and under a document, that 
document is (presumed to be) free from (all) defects.” Even that is 
not so ; for in that case the rule that after twenty years all objections 
regarding flaws in a document become barred, having a general 
10 application, it would not be possible to set up an exception even in 
the case of pledges etc. 2 As says Katyayana 3 : t! If a pledge is 
actually enjoyed as such for twenty years, it (i. e. the pledge) is 
proved by that document (which then becomes) free from all 
(objections as to) defects.’ 5 So also 4 , ‘'After a boundary dispute is 
15 settled, a document describing the boundaries has been ordained ; 
its defects should be pointed out before twenty years (have elapsed)/’ 
By this, the text, viz. “( the loss ) of money takes place after ten 
years” is also refuted. Therefore another meaning should be 
expounded for this verse. 5 

20 To this the answer is '• 6 Here the loss intended to be indicated 

is that of the profits (or accession) of the land as 
The Answer, well as of the wealth, not of the corpus itself, nor 

* Page 20. of the right of a suit at law. For, even if at 
law the owner gets (back) the land after twenty 
25 years’ possession without protest (by him), still he does not get a 
right to follow the proceeds, both on account of his own fault in 
the form of non-protest, as also on account of this text. In the 
case of a possession without notice, however, he (ie. the owner) secures 

1. Verse, 299. 

2. ». e. to say, and thereby the text of Yajfiavalkya II. 25 would be 
meaningless. 

3. Verse, 300. 4. Verse, 301. 

5. Here ends the objection which began with the words “ ” 

on page 721, 1. 1. above. 

6. Vijfianeswara draws the following %g}?r after the above discussion. 
The reader will note this as a very good instance of a of the Sanskrt 
logic. Vijfianeswara first gives a literal meaning of the verse at p. 18 11. 25-27- 
Then he starts a discussion from p. 18 1. 28 and draws the conclusion or 

on p. 20, 11. 15. 



Ydjhavalkya i MltaksliarA— Loss of fruity not of the corpus. 72! 

Verse 24. J 

the right to follow the proceeds also, under the text, Pas'yato §c. 
(Y&ja. II. 24), and also in possession with notice and protest, under 
the text, Abruvatah tyc. (see above p. 720. 1. 19-23), before twenty 
years, he succeeds (even) when there is possession without protest, as 
the term twenty is used. 

It may be objected, thus : Indeed, in that case loss of profits 1 
would not follow, inasmuch as the profits arising therefrom possess 
(the characteristics of) ownership. (To this the answer is), True ; it 
would be so where the accession would remain in the same condition 
without detriment to its natural state as is the case with beetle and 1 
jack fruit trees &c. 2 That, moreover, which arises (as profit) from 
the laud and is perishable by use ; in such a case there is loss of 
ownership as the thing itself has perished. By the text 3 '• “ He who 
enjoys without a title even if it is for many hundred years, the 
ruler of the land should inflict on that sinful man the punishment 1 
ordained for a thief, ” it would follow that assessing in (terms of) an 
equal money value an amount equal (to the profits) should be made 
payable as (is done) in the case of a thief ; but this conclusion is 
refuted by the text, “a loss takes place after twenty years.” 
Moreover the punishment from the king still exists even (when the S 
enjoyment is) for more than twenty years on account of a double 

1. Mark the word qjjy ( Phalci ). Its literal meaning is fruit. Here 
it has to be variously rendered as fruit, profits, proceeds, and accession 
according as suits the context in each particular case, c/o Fruetus of the 
Roman Law. 

2. The meaning is that such aocesions as remain unaffected even when 

the fruits have been romoved would not fall under the term efifs in the sense 
that the right regarding tf^y would be lost. In other words, where the 
accession is itself the tfrar as in the case of crop3, groundnuts &c. there is no 
third stage between the land and the fruit and in each case there would occur 
the q-Jcyfiit. But where the frui's or profits are distinct from and a further | 

addition to things which in themselves are accessions to the land, such things ' 

have a permanence of their own and are to be distinguished from the fruits - 
which are perishable and are of a transitory character. Accessions of the j 
former kind do stand without any detriment to their state e, g. mango-tree, 
though the fruits are taken away the tree, which in itself is distinct from and j 
an accession to the lands, stands unaffected. 

3. Narada. I. 87. i 


<26 Mitakshar Exception in cases o/ihe kcapaai. r YAjhavalleya 

L Verse 25, 

reason the possession being without title, and there being no 
exception stated (to the general rule). 

Therefore by reason of the default of the owner in the shape 

r ° , n. 8 ^ 0 ! f 1 f heS as also 03 accouut of this text, the rule is 
o established that those proceeds are not recovered as are lost for more 

than twenty years. This also explains the text— “ in the case of 
wealth the loss takes place after ten years.” (24). 


S'nlapani. 

lajiiavalkya, Verse 24. 


10 


15 


Bj not raising a dispute when (land) is in the possession of 
another and w.th seed will is being epjoyed * him, after twenty yea 
the r.ght of ownership become, lost That which is covered by Iwenty 
years .s twenty years’ (possession). Vyasa states a special rule 
For twenty years, one who,, land is enjoyed by others in this 
world, when a competent ruler exists, the right of ownership of the 
man cannot be established”. F u 


x ,, , Dhanasya ' f t J ie W8aIt h ’ such as of the cow &c„ dasavarshiki hdnih 

the loss occurs after ten years Manuk ‘'Whatever ( chattel j an owner 
sees enjoyed by others during ten years, while, though present, he says 
«0 nothing, that (chattel) he shall not recover”. (24) 


Yajnavalkya Verse 25 . 

Except in the case of pledges, boundaries, open 
deposits, wealth belonging to the dull in intellect, the minor 
as also in the case of sealed deposits and even in the* 
25 case of wealth belonging to the kings, women and 
Brahmanas. 

. ^t&kshara The pledge and a boundary and an open 
deposit ( together make up the compound expression ) ‘ pledges 
boundaries and open deposits’; the dull in intellect and the minor 
30 (together make up the compound) ' the dull in intellect and the 
minor,’ Them wealth (is) “ the wealth of the dull in intellect and 
the minor”, ‘'pledges, boundaries and open deposits” and “ the 
wealth of the dull in intellect and the minor ” (make up the 

- Cjmpound session) adhisimopanikshepa -jadabala-dhanani, 

1. Oh. VIII. 148. — ~ 1 


YdjmmMyu 1 Mitukshara — open deposit. . 

K<gn»c 2 &, J . 

pledges, boundirm, open deposits and the wealth of the dull in intellect 
and the minor ; tairvina, excepting these. 

Upanikshepo, an open deposit, is wealth placed for safe 
custody in another’s hand after exhibiting the quality arid the 
quantity. As says N&rada 1 : “ Where a man entrusts any property 5 
of his own to another in confidence and without suspicion, it is called 
by the learned a deposit — a (separate) title of law.” Placing near is 
( called ) upanidhih, deposit. 

In the case of a pledge &e. no loss (of title) occurs of land 
even after twenty years, or of wealth after ten years, even when the 10 
owner looks on and does not protest: because (in that case) that 2 kind of 
default of a party is wanting, and also inasmuch as in each such case 
exist circumstances which explain the (apparent) delay. 

Moreover the possession of a pledge is held with the condition 
of the pledge attached to it, and thus there is no default by a party 15 
even if there is delay. 3 A delay is permissible in the case of (disputes 
regarding) boundary as it is easy of proof on account of the marks 
made permanent by (the spreading of) husk, 4 lira etc. In the case 
of open and ordinary deposits, use and enjoyment (of the subject- 
matter) is prohibited ; and where such possession is in transgression 20 
of the prohibition, the neglect or delay is explained as the party gets 
the property with interest and profits; in the case of the ‘ dull in 
intellect and the minors, ’ delay is very justifiable on account of the 
dullness and the minority ; in the case of the king, on account of 
his absorption in various duties ; in the case of women, on account 25 
of ignorance as well as immaturity (of intellect) or unskilfulness. As 
for a learned Brahtnam delay is proper, as he is engrossed in studying 

1. Oh. II. V. I. 

2. That End of default ». «, of the kind which would bring 

about a loss of title. 

3. i. a. even if the suit is not brought within the period ordinarily 
assigned for suits, of that nature. grq^Tf means-nos bringing an action — laches. 

4. jp- — ( luska ) is the husk of paddy. It, among other things, is 
interred into a pit dug deep and covered over by the earth. The marks created 
in this way acquire a parmaaenee which is not lost and serve as good evidence in 
deciding boundary disputes; see further on Yajn's II, 151 VijnSbieisvar’s 
comments. 

13 
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Viramitrodaya~~2%6 needle mid Urn kettle maxim* T Yajmmlbya- 

L Verses 24-25* 

and teaching (the Vedas), and in thinking over their import and 
bringing it into practice. 

Therefore in the case of pledges etc., there being a (proper) 
reason for (explaining) delay in all cases, no loss of profits ever 
5 occurs (even) when there is possession with notice and without 
protest. 

Viramitrodaya. 

Means of evidence have been state 1, such as documents, &c. There 
inferential evidence has been expounded ; that consisting of witnesses 
10 will be stated later on ; and in the manner of the rule 1 * of the needle 
and the kettle ’, the Author expounds possession as a means of 
evidence, in six verses 

Yljnavalkya Verses, 24, 25 

Without a mortgage or a similar other transaction in regard to 
15 one’s own, even while one is looking on, and not asserting that ‘this 
land is mine’ and thus not protesting against the possessor of one’s 
land, being occupied ‘by another,’ parem, i. e. by one other than 
oneself, ‘for a period of twenty years,’ vinSativ&rshiki, i. e. by a con- 
tinuous possession, the loss occurs. 

20 Of one’s i. e. of one’s ownership of the movables such as the 

cow &c<, which is held in possession, the loss occurs after ten years. 
This is the special point ( of difference ), Hdnih, ‘ loss ’ i. e. 
destruction. (24). 

Adkih, ‘pledge’ i. e. an encumbrance ; simd, ‘boundary,’ i, e. 
25 the boundary of a village &c. ; upanifakepah, ‘an open deposit,’ i. e. an 
article made over to another after ascertaining its quality &c., jadasya, 
‘ of the dull in intellect,’ bdlasya, ‘of a minor,’ or of an adolescent below 
sixteen years in age ; dkanam, ‘property,’ such as the cow, land &c. 

Upnidkeh, ‘of a deposit,’ i. e. of property placed in a vessel 
30 without being measured out ; and the properties relating to the king, a 
woman, and a learned man. By the use of the word, apt, ‘also,’ the 
Author includes properties mentioned by Brhaspati 3 viz. : “Such 

1. — ‘The maxim of the needle and the kettle’. It is 
used to denote, that when two things, one easy and another difficult, are 
intended to be done that which is easier should be first attended to, as when one 
has to prepare a needle and a kettle, one should take up the needle first, as 
it is easier as compared with the preparation of a kettle. 

2. Oh. IX. 12. 
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Iterates 2S-&6, J 

wealth as is possessed by a 8oa~in~kw, a learned Br&hnaaua, or by the 
king or his ministers, does not become their property’ as owners, e?en 
after a long period of time/’ (25). 

S'ulapaai. 

Yajnavalkya, Verse 25. 5 

Upanikshepah , 4 a deposit \ placed in a vessel, without mentioning 
(the details) and with a seal, what is deposited, thus stated by 
Naradah Jaddh , s a dullard \ one dull in intellect ; bdlah, 4 a minor J $ 

L e. one who has not reached the age cf sixteen ; upanidhih , 4 a bailment ’* 
what is made over for use out of affection, striyah, 4 women’ e. g. female 10 
servants and the like. Excepting these, in other properties, after the 
prescribed period of occupation, the right of the owner becomes extinct. 
These do not become the property of the person is possession. 

Brhaspati 2 mentions another rule also: “Such wealth as is 
possessed by a son-in-law, a learned Brahmana, or by the king or his 15 
ministers, does not become their property even after a long period of 
time”. “Of the weak, indolent, those afflicted with a disease, the 
terrified and the travellers, property which belongs to them under a 
Sasana grant, cannot be taken away by possession, even if possessed ”, 
Bdmnarudha , ‘ entered in a Basana grant ’• i e. engrossed on a copper 20 
plate or the like. (25). ' — — 

The Author mentions a rule imposing special penalty in 
cases of pledges &e. 

Yajn&valkya, Verse 26. 

A trespasser upon pledges etc. should be made to 
pay the principal amount to the owner, and also to the 25 
Mug a fine of equal amount or according to (Ms) capacity,. 

Mitakshara i—Of pledges cfc.> adhyadinam l e. (the 
text extending ) as far as the wealth of ‘ learned JMfamanas’ (in verse 
25 above) ; trespasser, one who bases his title upon the strength of 
long-continued possession dhanam, the amount , i % e* that principal 3P 
amount the subject of dispute . 

Here the clause dapayot, should be made to pay , daijdam 
cha tatsama m, to the owner, is an Anuwdda 3 and the claus e as 

1. Here according to .. S'olapapi an (Jpanikshepa is a staled deposit, 
while the Mitakshara and the ¥iramitrodaya interpret it as an open 
deposit, 2. Oh. IX. 12. 

3. A Vidhi is the principal statement and .an anuwdda is only an 
explanatory repetition of a Vidhi ; or is also sometime referred tons 
mg, and as mm e. g. 

The meaning is that payment of a fine, the imposition of a penalty 
is the principal thing, while restitution or compensation to the owner is only 
a subordinate one. 

The words and require a special notice. is the 

subject of an assertion 5 it is otherwise called 3?gynf, an ...explanatory repetition 
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L Verse 26. 

also a fine equal to it, i. e. equal to the amount in dispute should be 
made to pay to the king, is the Vidhi, Although a fine of an equal 
amount is not in the case of a house, lands &e, still the penalty 
mentioned further on (Yftjn. II. 155) viz. 

5 Page 21. 6 For destroying boundary marks, and for 

encroaching beyond &c. ’ should be adopted. 

If perhaps, the trespasser, on account of his immense riches 
is not (likely to be sufficiently > punished by a fine equal in amount 
to the principal, then he should ba made to pay an amount according 
10 to his capacity — (L e.) so much should be caused to be paid, by as 
much as his arrogance would be tamed down. For in the text 1 : — 
s< They declare that the word danda is derived from damana (taming 
down or restraining) ; therefore he (the king) should restrain the 
unrestrained. ” the word danda is used in the sense of restraining 
15 or taming down. He, however, who does not possess wealth even 
equal in amount to the principal, should be made to pay only so 
much as would (serve to) punish him. He, moreover, who has no 
money whatever, should be punished by the (several modes of 
punishment such as) dhigdanda and others. For Manii also says 2 : 

20 “ He should punish first with the expression ( dhih ) fy ! or shame t 

then by (a harsh) reproof ; thirdly by a fine (in money), and after 
that, by the punishment or chastisement. ” 

The punishment or chastisement of the body has been 
indicated to be tenfold in the case of persons excepting 

25 Br&hmanas. So says Mann 3 “ Manu, born of the Self-existent 

has mentioned, in the case of the three (lower) Vanj&S (orders) ten 
places for (inflicting) punishment ; but a Br&hmana shall go unhurt 
(from the country) ; (the ten places are) the organ, the belly, the 

of, or reference to, what is already mentioned ; rwr is the fac 1 -, or the quality 
asserted, of the subject ; it is otherwise called the predicate and is to be proved 
or established. The g^Jf is already known or assumed as established; while the 
fipjv is that to establish the connection of which with the g^v is the object of 
the proposition. To t«ke an illustration: “Devadatta is wise.” Here Devadatta 
is the g^*T or the subject, and being already known or assumed as established 
is from another point of view alto an ; bat “ wisdom” is that which is 

to be established with reference to Devadatta, and is therefore the jq%rr. 

1, of Gautama X 28. 2. Oh. VIII. 129. 8. Ch. ViU. 124—125. 


Ydjhavaikya i 
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tongue, the two hands, the two feet, the eye, the nose, the two ears, 
the wealth, and also the (whole) body. ” It should be observed 
that the punishment should be administered only to such parts of 
the body as the organ &c. by means of which an offence has been 
committed ; or (he) should be made to serve on labour, or bo 5 
consigned to a prison-house. As has been said by K&tyayana 1 ; 

“ If it is found that he is unable to make the payment of money, 
he should be made to work under his orders ; If unable, he should be 
consigned to a prison-house ; excepting (in the case of ) a Brilhmana 
In the case of a Br&hmana, however, in the absence of money, 10 
‘ prevention of the act, etc. J should be ordered ; as says Gautama 2 : 
‘‘Preventing (a repetition of) the deed, publicly proclaiming his 
crime, banishment, and branding (ate the punishments for a 
B; ah mam ) and he ( i. e. the king) who does not do his duty 
(by inflicting punishment) &c. 3 ” Har&da 4 also after 15 

laying down the law viz. “ Corporal punishment, confisca- 
tion of entire property, banishment 5 from the town and 
branding, as well as amputation of the (guilty) limb 

are (declared to be) the punishments for Sdhasa of the highest degree ; 
this law of punishment is ordained for all (castes) indiscriminately,” 20 
has said, 6 ‘‘ Excepting (only) corporal punishment in the case of a 
Brahmam. A Br&hmana must not be subjected to corporal punish- 
ment. Shaving of the head, banishment from the town, branding 
on the forehead with a mark of the crime of which he lias been 

convicted, and expulsion after parading on an ass shall be his 25 

punishments. ” The rule for branding has (there) been laid down 
(thus) — “ For violating a Guru’s bed (the mark of) a female part 
shall be impressed ; for drinking liquor, the sign of a tavern ; for 
theft, a dog’s foot ; and for murdering a Br&hmarn headless corpse. 7 ” 

As for the text® of Apast&mba, viz, “ In the case of a Br&hmana, 30 
his eye-sight should be blocked,” the meaning thereof is that at 

1. Yerse, 479. 2. XII. 47. 

3. The text given here is not complete. The full text of iffaq being 
STVl# Sl«ri%€f he. the king who does net do his duty in this way makes 
himself liable for a penance. 4. Oh. XIV. 8. 9. 

5. is used here in the sense of gtfjj-send into exile. 

6. Oh. XIV. 9. 10. 7. Mann, IX. 237. 8. II. 10. 27, 17. 
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Virmltrodaya, S'fihipflnl.—' Appropriation of pledge Sc. 

the time of banishing a Br&h’nana from the town his eye-sight 
should be blocked by means of a cloth, etc., and not that his eyes 
should be pulled out. For otherwise there would be a contradiction 
with the texts of Mailli and Gautama, viz., “ a Bruhmana should 
5 be exiled unhurt ’’ “ a corporal punishment is not (laid down) for 
a Brfthmaua.’’ So enough of prolixity. 


Viramitrodaya. 

In the case a pledge and other kinds mentioned above, by reason 
of the force of possession, not only of the person in possession is there 
10 no title by ownership established, bat- on tae other hand, for one who 
takes it away by the force of enjoyment, there is even punishment; so 
the Author says 

Y.ijnavalbya, Verse 28. 

Adky&din&m, ‘ of pledges &c. ’ particularly as owner, bar tar am, 
15 ‘trespasser,’ one who appropriates it, at his pleasure, dkanine, ‘to the 
owner’ i. e. to the owner of the property pledged, d/iamm, ‘the property’ 
in the form of the pledge which is tha subject of dispute, ddpayet , 
‘should causa to be pail,’ the inquiring officer. 

Tatsamam, 4 equal to that,’ i. e . in specie or by the value, equal 
20 to the pledged article, or iu accordance with the capacity of the trespasser: 
if he has moderate wealth, less than that, and if possessing more wealth, 
even larger than that, a ‘ penalty,’ dandam, should be caused to be paid 
to the king. 

By the use of the word cha, ‘and,’ is added the banishment 
25 &c. of one who has not even ordinary wealth. The collection of indecli- 
nables such as atha, api, and wa is indicative of option. (26). 


S'nlapani. 

Yajnavalkya, Verse 26. 

One taking away the wealth of the owner by means of a pledge &c. 
30 the Royal officer should compel to be restored to the owner. A fine 
equal in amount to it. In the case of an incapacity to pay a fine to that 
extent, even a small amount. (26). 
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Verse 27 (i). } 

It has been laid clown that possession is evidence of title of 
ownership wherever possession is an invariable accompaniment of 
ownership. As, however, every kind of possession is not necessarily 
coupled with ownership, it may ba asked, what bind of possession (is 
it that) is evidence ? So the Author says 5 

Yajnavalkya,, Verse 27 (1). 

Title is superior to possession excepting where it (i.e., 
possession) has descended from a line of ancestors, 

MitaksharE -The origin of ownership, such as gift, 
purchase Ac., is (called) A'gama, title. It is more powerful than 10 
even possession, inasmuch as possession as an index of ownership, is 
dependent upon title. As says Narada 1 “ After (establishing) a 
a clear title, possession obtains an evidentiary value. Possession 
without a title which is not clear does not make (any) evidence (of 
ownership).” 15 

Nor, moreover, can it be said that the title to ownership can 
be obtained from mere possession, as it is likely that property which 
belongs even to others may be enjoyed by trespass &c. Hence also 
has it been said 2 3 1 “ He who pleads possession, only and no title of 
any sort, should be considered as a thief in consequence of his 20 
pleading such illegitimate possession.” Therefore the conclusion is 
that only that possession which is coupled with the five 
characteristics, vie. ■ that it is with title, long-continued, uninterrupted, 
without a protest, and with notice to the opponent is (good) evidence 
(of ownership). Moreover it has been stated 2 : “ Even possession is 25 
five-fold, viz. ■ it is with a title, long-continued, uninterrupted, 
without a protest (from the opponent) and with notice to 4 the 
opponent.” 

Sometime, however, possession is accepted as evidence and (in 
such a case) it doe3 not depend upon title, so the Author says : 30 

1. Oh. I. 85. 

2. By Mirada eh, I. 86. 

3. ByVySsft. 

4. %, e. in the presence of the defendant. 
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L Vtrse 27 (2). 

Vina purwakramaga>taditi, excepting where it has descended 
from a line of ancestors j purvakr&mah, line of ancestors , is the 
(continued) line of the past three ancestors such as toe father and the 
rest. Vina, excepting, that bhog'a, possession, 
5 * Page 22. which has come down in this way, A'gam.0 

abhyadhikah, title is superior ; this is the 
contest The meaning is that such a possession being even superior 
to title is (good) evidence independently of title. 

Even then, it is independent of the knowledge of a (lawful) 
10 title, and not of its existence itself. It should be marked that the 
existence of title is deducible from that possession) itself. 

Moreover, the text £ excepting when it comes down from a line of 
ancestors ' refers to immemorial 1 possession ; while the text “ title is 
superior to possession ” refers to possession within memory. Hence 
15 also in the case of possession within memory, it (i.e , possession) has 
evidentiary value only when it co-exists with (the means of) 
knowledge of title, because if the absence of knowledge is not here 
properly accounted for, it is possible that an (absolute) absence of 
(a legal) title may be presumed. In the case of immemorial posses- 
20 sion, however, a long continued possession is itself evidence (of 
ownership) independently of the knowledge of title, because in that 
case there is an absolute absence of the means by which want of 
knowledge of the origin (or title) is accounted for. This very thing 
has been made clear by K&tyEyana 2 “ In cases (falling) within the 
25 memory of man, possession in the case of land, is regarded as 
evidence of ownership when it is with title. But in cases 
(extending) beyond human memory, enjoyment by three genera- 
tions suffices, on account of the absence (of knowledge) of (the proof 
of) titie.’’ Time within the memory of man extends as far as a 
30 hundred years. As there is the S'rtlti, “ a ( purusha ) man has 
a hundred years’ (duration) of life, AnugamabJidvat , on account 
cf the absence of proof &c., i.e-, owing to the absence of a 
positive certainty as to the non-existence of title on account of the 

1. Hare there is a mistake in the print ; a p. 22 1. 3 for read 

SICTI&FRy. 

2. Verse, 321; Comp. Niirada I. 89. 
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non existence o£ proper means of the knowledge of title 1 * Therefore 
possession creates ownership when it is for more than a hundred 
years (which is), uninterrupted, without a protest (with the knowledge), 
and in the presence of the opponent and when the origin of title has 
not been determined, inasmuch as a ( legal ) title is presumed in the 5 
absence of (proof to) the contrary. Even in the case where possession 
extends beyond the memory of man, it is not evidence (of ownership) 
if there is a tradition about its being without a title. Hence also has 

1, this term, SScri®'* means or knowledge ; and 

an 3*3^01% is its absence. An 3?3TOi53f may occur in two cases, viz. (I) where 
there is a capacity for the perception, but still there is want of perception • 
and in this casa the 3?jq?s3*T is sfirqr *, and secondly (2) where there is an absolute 
absence of capacity for perception and therefore there is want of perception 
in which case there is Thus, may he possible in two 

cases (1) where the EraiMWf is due not to an absolute absence of the means o I 
perception of the eth" such as eyes &e but still there is Here no doubt 

there is an 3 * 5 ^ 1 % in spite of the existence of circumstances necessary for an 
grq sjfsvr i. e. there exists an initial capacity for the perception, but still an 
imperception occurs and so the 3 * 3 ^ 1 % is Stated in simple language where 
there is %«r?n for ^qc$f«qr but still there is an sjjjqreSfiqr we have a ^qigtr^ffisr. Bee 
Balambkatti p. 42 1. 3. a sfinjK ^c^qe^'s-q: i’ 7 (2) where, however, there Is an 
absolute absence of the ( ifirq-fU ) capacity for perception, there is no possibility 
of an i^iscr at all as © g. on account of blindness &c. in such a case tin re is 
3T5VeJ t ^l but not a ^qigcrariSsf, so there is a I 

In the present context, where the possession is recent, it is possible to 
ascertain the origin, but there may exist circumstances which may account for 
the non — knowledge (3T3<MI%) of the origin, in such a case there is tiygrgq^sw* 

In the case of long — continued possession the origin of the title is not known, 
and it is not known because it is absolutely impossible to know it. Her© there 
is ifowzvRSwm* 1 

The purport of the above may be put in short and simple language' thus: 
Non-percep’ion of a thing may be due to two circumstances viz. (1) absence 
of means of perception but with a capacity to perceive, and (2) absence of the 
capacity for perception — In (1) it is in (2) it is e. g . 

the question is whether a man is learned. 7 For ' determining this, learned 
.men are required to test the capacity of the man who says that he is learned. 

If learned men are available and still the capacity or learning of the man does 
not. come out it may be properly said that the learning does not exist at 
all— -here there is a But if learned men; are not available and the 

capacity remains undetermined on that account there is an which 

may be explained by a proper reason and therefore there is a \ 

14 
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it- been said 1 that “He who enjoys without a title even if it be for 
many hundred years, the ruler of the land shall inflict on that sinful 
man the punishment ordained for a thief.” 

It should not, however, be supposed by the use of the singular 
5 number in “He who enjoys without a title” and the use of the word 
even (api) in “even if it be for many hundred years,” that a punish- 
ment has been ordained (only) for the first acquirer without title 
even if the possession is held for a long time. This does not hold as 
(in that case) in the case of the second and the third generation even 
10 a possession without title may come to be accepted as evidence (of 
ownership), as Narada 2 has said : “In the case of the first acquirer, 
gift is the (proper) cause ( of title ); while for the intermediate 
generations possession with title (is the cause.)” Therefore in all cases 
of possession without title the rule ( laid down in ) "he who enjoys 
15 without a title &c.” should be observed. 

As to what has been said 3 vis. “When possession has been 
successively held, even though unlawfully, by the three ancestors and 
the father, the property (so held) cannot be taken away from him, 
because it has descended through three (successive) lives in order/’ 
20 even there, it should be construed as “by the three ancestors along 
with the father.” There also the expression “descended through 
three (successive) lives in order” is indicative of a period beyond the 
memory of man. (Because) if it be taken (only as) referring to three 
(particular) lives, it is possible that three lives might be over even 
25 within the space of one year and possession without ownership might 
become evidence ( of ownership ) even in the second year (of 
occupation). And in that case there would be a conflict with the 
Smrti 4 “In cases (falling) within the memory of man, possession in 
the case of land, is regarded as evidence of ownership when it is 
30 with title.” 

The text annydyendpi yadbhuktam ‘when possession has been 
held even though unlawfully &c.’ should be construed as follows: — 
“what has been possessed cannot be taken away, even though it be 
unlawfully (held); what then where the illegality (of the possession) 

1. By Narada L 87* 2. See Kafcyayana, Verse 322. 

3. Narada I. 91. 4. Of Katyayana, Verse 321. 
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Verse 27 (I) & (2). J 

is undetermined”, inasmuch as the word apt (even though) has 
been used in it. 

As to what has been said by Harifca vis- • “What has been 
held in enjoyment in continuation by three (generations of) ancestors 
without any title whatsoever and what has descended through three 5 
(successive) lives in order, cannot be taken away”, even there, (the 
expression) atyantamdgamam vind ‘without any title whatsoever’ is 
to be explained as without any available title &c. and not without 
any title at all. It lias (already) been said that there cannot be 
ownership even with a hundred (generations) of possession if the title 10 
itself is not available. The import of kramdt tripurusMgatajn 
‘descended through three lives in order’ has been explained. 

It may be said : “Possession cannot properly be accepted as 
evidence of ownership, because when it is within 
An objection. the memory of man it is dependent upon title. 15 
For. if title is known by other means (of proof), 
then ownership having been established by the same (means), 
possession is not evidence either of ownership or of title. And if 
title is not known by other means, how can possession which is 
qualified by title be evidence ? ” (To this) the answer is as follows : 20 

Even possession which is accompanied by a title though proved by 
other means when uninterrupted creates ownership in course of 
time. A title though proved is not sufficient to create ownership 
in course of time, (if it be) without possession, as a gift or sale in 
the meanwhile might create a title to ownership. Thus the whole 25 
is unobjectionable. 27 (1) 


It has been said that possession is evidence (of ownership) 
when it is accompanied by title ; then (it may even be said that) 
title is evidence (of ownership) independently of possession. So 
the author says fiO 

Yajnavalkya, Verse 27 (2). 

In a title also there would be no force if there is 
no possession even for a short time. 
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L Verse 37 {3). 

MitaksharE : — In (the case of) a title where bhuktih, 
possession even for a short time does not exist , no ; in that (i. e. 
that title) there is stoka pi not fall force Ealam. 

This is the meaning intended. A Dana, gift , is that where 
5 there is a cessation of one’s ownership and the 

* Page 23. commencement of another’s ownership is secured; 

if the other accepts it as his own, and not 
otherwise. Acceptance, moreover, is threefold. Mental, Manasah, 
Verbal, Vachikah, and Physical, Kayikaschi. Of these the 
10 Mdnasa or mental is in the form of a (mental) resolution that ‘ it 
has become mine. ’ “ The Vdchi&a or verbal is an objective 1 

recognition of the thing (as one’s own), with the utterance of the 
words “ this has become mine. ” The Kdyika or physical is of many 
sorts viz. by actual receipt or by touching (the subject matter) &c. In 
15 this respect a rule has been laid down : “A deer-hide should be given 
by (means of touching) the tail, a cow by the tail, an elephant by 
the trunk ; by the hair, should similarly, a horse be given and a maid 
by the head. ” Aswalayana also says. — “ The consent of sentient 
beings should be obtained ; non-sentient beings and a maid should be 
20 touched. ” 

There, in the case of gold ( i. e. money), as physical 
acceptance becomes complete only after the offering of the water, 2 
clothes &c. all the three modes of acceptance are observed. In 
the case of land etc., however, a (complete) physical acceptance 
25 being impossible without the enjoyment of profits, the acceptance 
should be by possession (for) howsoever short a time (it may be ; ) 
otherwise a gift, or a sale does not become complete. Thus a title 
becomes weak if it is unaccompanied by (actual) physical acceptance 
in the form of the enjoyment of profits, because, there such a title 
30 i. e. one with possession is wanting. This, 3 however, would be 

1. is the same as gi%?i<rspF having reference to a particular 
condition or object. Note the ordinary process in daily offerings, e. g. (1) 
sptrfT (.2) 3T?nr ??, (3) q vw Thus it typifies the essentials of a donation viz. 

and of. Donatis of the Roman Law and its essentials. 

2. As distinguished from the land &e. in which case acceptance is not 
complete un il profits are gathered in. 

3. For an exposition of this passage and its context see the Balambhatti 

Sk. p. 45 11.4-6. - 
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where the priority of time between the two is not known. When, 
however, the priority of time is known, a prior title alone will 
have force even if it is wanting in (the necessary) qualities. 

Or again, it has been laid down 1 that evidence is of three kinds 
viz. writing, witnesses and possession ; it may be asked, where all 5 

these exist together which of them would prevail and where ? So 

the answer that would naturally suggest itself is this: “ Title is 
superior to possession, excepting where it (*, e. possession) has 
descended down from a line of ancestors. In a title also there would 
be no force if there is no possession even for a short time. ” The 10 
meaning is this. In the ease of the first acquirer, title established by 
witnesses is even stronger than possession, unless there is a possession 
which had come down from a (successive) Sine of ancestors. Such 
possession moreover, coming down from a (successive) line of ancestors 
in the case of the fourth generation becomes stronger than a title 15 

established by a writing. While in the case of the intermediate 

generation, a title accompanied by possession even though short is 
superior to a title without possession. This very thing has been 
made clear by Narada 2 : “ The origin (of title) in the case of the first 
(acquirer) is gift, in the case of the intermediate (holders) possession 20 
with title, and in the case of possession which is long and continued, 
(such) possession is itself the sole origin. ’’ 27 (2). 

Viramitrodaya. 

Possession without a lawful origin (even though) extending over 
more than three generations is not evidence of title, hut only such as has 
a lawful origins so the Author says 25 

Yajiiavalkya, Verse 27. 

The possession which is other than that handed down in a line 
i, e. come to from the proceeding lines of ancestors such as the father, 
and the three ancestors, even greater than that, and different but arising 
out of it is the dgamah, ‘origin of title’ such as sale, acceptance of a gift 30 
&c. by reason of the derivation viz., dgachckhate, ‘comes’ i. e. becomes 
one’s own, by which, that. The preposition, abki is used to secure the 
parts, ■ f 

1. L e. in verse 22 above p. 713 as means oi evidence. 

2. Of. Kafcyayana, Verse 322. 


740 Viramltrodaya and 5'uIapA,til — Poa&ession-for three generations, r Ydjuamlkya 

L Verse 37. 

Indeed if thus a legal origin of title is necessary to be 
established* then for establishing one ? s own proprietory interest, a 
continuity of possession would be useless® (Anticipating this question) 
the Author says— In regard to property such as land, &c., even if a 
6 little, as compared with possession for three generations, for a 

short time even, possession does not exist, there even a legal origin of 
title has no force, Le^ will not be helpful in establishing the object at 
issue. Even if the existence of a legal origin of title be proved, by 
reason of the same not having been proved to have been pursued, for 
10 establishing it, it is necessary to establish continuity of possession. 
This is the meaning. 

Although, a legal origin of title has not been pointed 1 separately 
as a distinct means of evidence, still, it should be noticed that it is 
included in 5 inference \ added to by the word eha 6 and \ 

15 For three generations, i*e n possession enjoyed for three generations 

even if without ( the establishment of) a legal origin, is still sufficient 
to establish the point at issue® So it will be stated further on. (27). 

S'ulapani. 

Yajnavalkya, Verse 27. 

20 In the case of land &c. a legal origin of title handed down from 

past generations Is stronger than possession. Therefore, possession 
transmitted through generations is stronger than title. So Brtiaspatk 2 
“A witness prevails over inference; a writing prevails over witnesses ; 
undisturbed possession for three generations is stronger than both these”. 
25 Vyasa mentions possession by three generations; “That which was 
held in possession by the great-grandfather; and also by Ms son after 
him ; and after these two, by his father also, the possession of such a one 
is for three generations”. Brhaspati: 3 “Should even if the father, 
grandfather, and the great-grand-father of a man be alive, possession of 
30 the (possession of the) three during their joint lives together is to be known 
as possession for one generation ” 

Title also becomes powerful, when possession even for a short time 
does not exist. So Narada: 4 “Though a document be In existence, 
and witneses be living, particularly in regard to immovables, that which 
35 has not been held in possession is not permanent.” (27), 


1. i e. In Verse 22 above. 2. Oh. IX. 32. 

3, Oh. IX. 23-84. 4. Oh. I. 77, 
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By the text, 1 “ Pcmyctfah abruvaiah etc. ” [ while ( he ) seen 
doss not object etc. ], it has been laid down that after twenty years 
in the case of land and ten years in the case of money there would 
not be a recovery of profits. Thinking that in such a case it may 
be supposed that as with the recovery of profits so there would not 5 
even be the recovery of fine, the Author proceeds to expound the 
law as to fines by considering the generation (of the occupiers) as 
well as the means of proof, tfo the Author says : — 

Yajnavalkya, Verse 28. 

He who made the acquisition of a title if sued should 10 
prove it, (but) not his son, nor his (i. e . son’s) son ; (for) 
in their case possession has more force. 

Mitakshara : — Yena, by him, i. e. the person by whom of 
land etc. the acquisition of a title, Agamah, was made , krtah, that 
man if challenged in a suit, abhiyuktah, as to whence he acquired the 1 5 
land etc. should prove, uddharet, i.e, establish, it, tarn, i. e. the title, as 
e. g. through gift etc., by means of a writing and other means of proof. 

By this also it amounts to be laid down that the first acquirer is 
liable to be fined if he does not make out his title. 

His son , tatsutah, i. e. the second, if sued need not prove 20 
title ; but uninterrupted possession without protest and with notice. 

By this it has also been proved that there would be no fine to the 
second if he does not prove title, but if he does not prove a particular 
manner of possession. His son, tatsutah, i. e. the third, need not 
prove either title or any particular manner of possession, but simply 25 
possession handed down in a (successive) line (of ancestors). By this 
also it has been established that there would be fine for the third if 
he did not prove possession handed down in a line, and not if he does 
not prove title or a particular manner of possession. In their case , 
t&tra, i- e. in the case of the second and the third, possession, 30 
bhuktih, alone has more force, gariyas!. 

There also, the distinction to be noticed is, that in the case of 
the second it has force, while in the case of the third, there is greater 
force. The loss of the thing takes place equally in all the three, that 

■ 1. Verse II. 24 p. 41, 11. 36-37 of Eng. Tr, p. above. 
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[ Verse 28. 

Is, the purport Is that If title Is not proved the distinction has a 
reference to the fine only. Raiita also lias said — “He, by whom an 
acquisition has been made* is liable to punishment if he does not 
prove it, and not his son or his (i. e. son's) son ; but even these lose 
5 the thing possessed 28. 


Viramltrodaya 

At times, even elsewhere also, mere possession is proof (of title);' 
so the Author says 

Yajnavalkaya, Verse 28. 

10 The person who made the acquisition of title, such as by purchase' 

&c., such a one when challenged in a judicial proceeding, i.e., asked to 
establish his title, tam Agawam, 4 such origin of title % uddkaret , 4 he 
should prove 9 , i.e establish by evidence* 

Tasya 3 4 of him i.e,, of the one who acquired the title* son, or 

15 also the son of the son of him who acquired the title, need not 
establish the origin of the title acquired by the grand-father. 

Tatra , 4 in their case \ i.e., in the case of his son and the 
succeeding generations, bkuktih , 4 possession \ gariyasi , 4 has more 

force y , i e irrespective of any other, is sufficient to establish the claim. 

20 The word wd, 4 or is used to show Indifference; by that are 

included the great-grandson, &c. In Tatra , fin that case’, the Locative 
Is used as having the force of the Possessive case. By the use of the 
word tu, 4 however \ is excluded possession ; even in that case also, the 
enjoyment bfing necessary to be established. (28). 


25 g'ulapani. 

YajSavalkya, Verse 28. 

One by whom witnesses, documents &c, have been indicated in 
writing in the case of (disputes regarding) land &c. s such a one should 
expose the falsity of witnesses, documents &c. relied upon by the person 
30 complained against passed by another. His son and grandson, however, 
need not try to prove. In their case, possession itself will expose the falsity. 
It is not correct to explain uddharet ‘ should prove’ as darsayet 4 should 
point out. ’ In that way in the case of the son and the rest, when mere 
possession being proof of the rule ‘ that possession for three generations 
35 is proof, may not hold. As says Brhaspati 1 : “The person who has 


L See Oh, IX. 25. 
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Verse 29 , J 

taken possession should establish his possession, as well as the origin of 
his title, in the Court; his son, possession alone; and in the case of 
grandsons &c. nothing whatsoever *\ The meaning is, that by regard to the 
rule “that pure possession without interruption in the case of grandsons’* 
by grandsons, the origin of title or of possession need not be proved. The 5 
origin of title and the possession, however must be pointed out. (28), 

* Page 24. 

By the (qualifying) text 1 “excepting where it has come down 
from a line of ancestors” it has been laid down that possession may 
be (accepted as) evidence when it extends beyond the memory of 10 
man and in which case it is independent of the knowledge of title. 

The Author mentions an exception to this 

Yajnavalkya, Verse 29. 

If a person happen to die while a suit was filed 
against him his (legal) heir should prove it. In such a case 15 
possession is no evidence (i. e. of ownership) if it is not 
proved to be accompanied with title. 

Mitakshara : — When, however, a trespasser etc., abhiyu* 
ktah, while a suit had been filed against him, and before the suit was 
decided, paretah, happen to die i. e. happen to depart to the next 20 
world, then his heir, tasya rikthl e. g. sons etc., tam uddharet, 
should prove it i. e. the title ; since in such a case, tatra i. e. in 
that suit, bhuktih, possession, without title, even though established 
by witnesses etc., is no evidence. Because by reason of a suit against 
the last holder, possession ceased (to have any value as evidence). It 25 
has also been said by Narada 2 : “Of the litigant who has died while a 
suit was filed against him, the son should prove the .title, (since) the 
point (at issue) will not be established by (mere) possession.” 29. 

Viramitrodaya. 

Here, in this connection, the Author mentions an exception 30 

Yajnavalkya, Verse 29. 

Since, in such a place, dgamena vind krtd, ‘ held without title 
i.e., unaccompanied, bhuktir na kdrannm, ‘ possession is no evidence 
i.e., for establishing the point at issue. 


1. Yftjnavalkya II. 27 (1) see p. 733 above. 
15 


2. Oh. I. 93. 
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■ . Here, moreover, possession is evidence (of ownership) .if ifc has 

the five characteristics, 1 via. : 54 if it is with a legal origin of title, long- 
continued, without any gap, without protest from another, and in the 
presence 2 of the defendant.” Thus, by the text, 3 6 Title is superior 
,5 etc/, its being coupled with a legal origin of title, by the text, 4 4 for 
twenty years, etc/, its long-contiauousness and uninterruptedness, also 
by the text/ 6 without protest, etc/, its being without a protest from 
another, and by the text/ g while looking on, etc/, the near presence of 
the defendant, has been pointed out. 

10 In some places, it has been stated that in the case of possession for 

three generations, accompaniment by a title is not required (to be esta- 
blished)— there it is doubtful, because without the origin of a legal title, 
the acceptance of (mere) possession (as sufficient), would be in conflict 
with the Smrtis. For, says, Narada 7 : u He who enjoys without a title 
15 for ever so many hundred years, the ruler of the land should inflict on 
that sinful man, the punishment ordained for a thief ”, also 8 : “By 
(establishing) a clear title, possession obtains an evidentiary value. 
Possession without a title which is not clear does certainly not make 
for (any) evidence (of ownership)”. 

20 Here, by the use of the word em, 6 certainly and also by a 

re-inieration of what was established once, it may be said that in all 
cases possession is evidence of title only whan it is accompanied by a 
legal origin of title. Hot so. The text of Narada has application only 
when an absolute absence of a legal origin is positively determined. 
25 And thus, possession for three generations or the like, will have 
evidentiary value even when there is a doubt about the (origin of) title. 
Intending this very thing, the same 9 writer says s “ Even though 
unlawfully, when possession has been held successively, by the father 
and the three prior ancestors, that property cannot be taken away from 
30 him, because it has descended through three (successive) generations in 
order.” “ That which even without a title has been enjoyed before by 
three generations, that having been handed down for three generations 
cannot be disturbed.” 

Vyasa also s— “That which is absolutely without a litle and as 
35 such has been enjoyed by three preceding ancestors, such a thing having 

1. Apararka assigns this text to Vyasa, while the Smrtichandrika 
to Fitamaha. 

2. i. e. with notice to him. 3. Yajn. II. 27 (1). 

4. Yajnavalkya II. 24 — 2nd quarter, 

5. and 6. » ,> » 1st quarter. 

• 7. Oh. I. 87. 8. Oh. I. 85. 


o; Oh. i. oi. 
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been handed down in succession for three generations, cannot be disturbed. 
What was held in possession by the great-gran 1-father, and by his son 
after him, and after these two by the lather also, the possession of his, 
is possession for three generations. For twenty years having been 
enjoyed by the owner without disturbance, such possession of land is as 5 
far as one generation, double that is for two generations, and for three 
generations is treble ; in such a ease origin of title is not necessary.” 

Thus, moreover it has been established that possession for twenty 
years is evidence only when there is certainty of a legal title, the proof 
of which it contemplates. 10 

Indeed even thus, in the text 1 : commencing with ‘while looking 
on aud not protesting’ and its theory, and in the text’: 

An objection. “ Whose possession has been continuous, and has 
never been interrupted for thirty years, from him, that 
should not be disturbed.” The contradiction between these is apparent 15 
there itself. By stating that a thirty years’ possession has evidentiary 
value, in effect the evidentiary value of twenty years’ possession is 
discarded. The answer is: No. The test ‘While looking on and not 
protesting’ has application where the possession is 
The answer. without protest, while in the text of Brhaspati by the 20 
use of the word ‘not uncontinuous’ possession charac- 
terised by quarrel, beating and like other interruptions, even possession 
with protest also is deemed to have evidentiary value. 

And thus as the result of all the texts, and a conflict by regard to 
( the fact of ) a difference of subjects, the capacity for possession for ten 25 
years and the like either as creating a title for ownership, or to serve 
as its evidentiary value, has been removed. Not the first, like acceptance 
(of a gift) possession not having the force to be regarded as a source 
indicative of proprietorship ; nor the last, as generally in a possession 
without a title there is a vitiation. 30 

Oh ! indeed ! Then direct a similar view to possession for 
three generations ! If it be on the strength of an express text, then 
in such a case, the decision would be by regard to the principles of a 
fraudulent action. Or if a text laying down the evidentiary value of a 
possession for three generations is alone the basis for its being accepted 35 
as the means of origin of ownership, then it is similar to the one under 
consideration, and in this way if it be suggested that this possession for 
six montbs even, would by a parity of reasoning, be regarded as evidence 

1. Yajfi. II. 24. 


2. Brhaspati Oh. IX. 7 
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of ownership, the answer is, no. For a subject, covered by an express 
text, there is no scope for a maxim. This is the point. (29). 

S'ulapani. 

lajaavalkya Verse 29. 

5 If the person complained against be dead without proving his 

title, then bis son and the like should establish the title. So says 
Narada 1 : “If a litigant dies during a law suit of this sort which has 
been commenced, and not decided, the point must be established by his 
son. .Possession (of the father) will not be sufficient”. 

10 Possession for three generations with a title has evidentiary value. 

So says Katyayana 2 : “ Land which has been enjoyed in possession for 
three generations in due course, in such a case that land will be retained 
by the fourth even in the absence of a document” The same Author 3 
explains the expression yathd vidhi ‘in due course’, thus: “With a legal 

15 origin of title, long-continued, without a gap, without interruption by 
another, and in the presence of the opponent. Thus of five characteristics 
is possession intended. ” “After 4 establishing a clear title, possession 
obtains an evidentiary value. Possession without a title, or with a title 
which is not clear, does not make for (any) evidence (of ownership)”. (29). 


20 It has been established that where a suit remains undecided 

and a litigant dies, the (proceeding of the) suit does not stop (there). 
In some cases, however, where a suit is decided or a litigant is living, 
a suit is re-tried, and in some cases it is not re-tried ; for a 
determination of the rule (applicable) in these cases, the Author 
25 mentions the comparative superiority and inferiority of those who 
decide disputes 

Yajnavalkya, Verse 30. 

In matters of legal proceedings between men, officers 
appointed fey the King, the Pugas, the S'renis, and the Kulas, 
30 (each of these ) preceding should fee considered to fee in the 
superior order of priority { specified here ). 

1. Oh. I. 93. 2. Verse 327. 

3, See note 1 on p. 744 above. Here 
S'ulapani aligns this text to Katyayana, 4. Narada I. 85. 
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Verse SO. J 

Mitakshara : — Nrpena, by the king, i. e. by the ruler; 
adhikrtah, appointed, for trying and deciding legal proceedings, 
referred to in the text 1 : “ A king should select as his Councillors, 

&c.” and pugah, corporations, i. e. of men (though) belonging to 
different castes and (following) different occupations, but residents of 5 
the same place e. g. of a city, town &c.; s'repayah, trade-guilds of 
persons earning their livelihood by the same (kind of) labour whether 
belonging to different castes or to the same caste e. g. of the dealers 
in the cattle, beetle, the weaver and the currier ; kulani, groups of 
caste-people, relatives, and cognates. 10 

Of these four i. e. officers appointed by the King &c. purvaill 
purvarn, in the order of priority , whoever has been mentioned first, 
those in order, jneyain, should be considered i. e, regarded, as balavat, 
more powerful i. e- superior, nrpam, between men, i. e. men 
engaged in litigation ; vyawaharawidhau, in the matter 15 
of legal proceedings, i. e, in the matter of trying and deciding 
a dispute. 

This is the meaning intended : In the case of a suit decided 
by officers appointed by the king, there would be no fresh hearing 
before Pdgas &c. on the ground of a wrong (exercise of) judgment, 20 
even if the defeated party is dissatisfied. Similarly, even in the (case 
of the) suit decided by Ptiga there would be no appeal to S'renis &c. 

So on a decision by the S’reni there can be no resort to the Kula. 

But from the decision of the Kula one may go to the S'reni &c.; 
from the decision of the S'reni to the Puga, and from the judgment of 25 
the Ptiga to the officers appointed by the King. 

Narada 2 , however, has said that there would be an appeal 
to the king even from a decision of the officers appointed by the 
king “ Kuhis, Srenis, Pugds , 3 an officer appointed (by the king), and 
the king (himself) are invested with the power of deciding law suits ; 30 

and of these, each succeeding one is superior to the one preceding 
him in order. ” 

In such a case, moreover, where a party appeals to the king, 
if in a trial with a wager before the king and his councillors together 


1. See Yijfi. II. 2. p. 2. 

3. Ganas ( V. L. ) 


2. Introduction Verse 7, 
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with the officers before whom it was first tried, the party complaining 
of impartiality is defeated, he should be fined. But if he succeeds, 
then the officers appointed a3 judges should be fined. (80.) 


S'ulapani 

5 YajSavalkya, Verse 30. 

Pugah, ‘An association formed e.g. of grocers and the like is called 
Puget’, thus stated by Katyayana 1 ; and the collection of grocers and 
others of different castes, is Srenih ; an assemblage of those of the same 
caste is a Kula , other than that. Of these when authorised by the king, 
10 in the matter of a decision of a dispute, the one prior is more authoritative 
than the one succeeding. This in regard to a rehearing has greater 
force, e. g. what has been decided by the Puga , must not be interfered with 
by a Sreni. This is the meaning. 

By these should be decided excepting cases involving heinous 
15 offences and the like. So says Brhaspati 2 : “Those groups such as the 
Kula, Sreni, Gaiias and the like as have been duly appointed by the king, 
should decide cases of disputants excepting those relating to the 
adjudication of heinous offences.” (30). 


It has been said that a suit decided by an inferior tribunal 
20 may be retried, and that decided by the superior is not reopened. 
Now the Author mentions cases where even a suit decided by the 
superior tribunal is reopened 

Yajiiavalkya, Verse 31. 

Transactions brought about by force or fraud should 
25 be upset, so also those entered into by women, at night, 
in the interior of the house, outside, or with the enemies. 

Mitafehara = — Balena, by force, i. e- under compulsion ; 

Upadhina, by fraud, such as threats etc.; 
30 * Page 25. vinirvrttEn, brought about, i. e. produced ; 

vyawaharanniwartayet, transactions should 
be upset. Similarly Stribhir, by women ; naktam, at night, even if 
by others than women ; antarEgare, in the interior apartment of 
the house ; bahir, outside the village ; s'atrubhischa krtan, as 


1, Terse 679. 


2. Oh, XI. 28. 
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also those transactions entered into with the enemies, should be 
reopened. This is the construction. (31.) 


S'ulapani. 

Yajnavalkya, Verse 31. 

By force, or by fraud brought about, as also that made by women, 5 
at night, or in the inner apartment of a house, or those entered into 
outside the town, the transactions such as of sale, gift, and the like, as 
also entered into with the enemy, one should avoid (31). 


A transaction entered into by the intoxicated, the insane etc., 
will not be upheld 10 

Yajnavalkya, Verse 32. 

A transaction 1 entered into by a person (who is) 
intoxicated, or insane, or afflicted with disease, by one in 
distress, or by a minor, or one frightened, or the like, will 
not be upheld : as also that entered into by one who has 1 5 
no connection. 

Mifcakshara, : — Moreover, mattah, intoxicated, by some 
intoxicant, unmattah 2 , insane, affected by insanity caused by 
either of the five causes vis. (disorder, arising) from Vdta 3 (wind), 

Pitta (bile), S'leshmd (phlegmatic humor), or a combination of these, 20 
or by an evil demon, or by (the influence of) a plant. Artah, 
afflicated, with a disease etc. ; vyasanam, distress , is the pain caused 
by the separation from the loved and acquisition of the undesired ; 
and a vyasani, distressed, is one who is affected by it; balah, 
a minor, incapacitated for (entering into) any transaction ; bhitah, 25 

1. A sifffST may better be rendered as u a transaction” in this context. 

The general conditions in this and the last verse apply as well to suits as to 
other transactions. 

2. An Unrnada has been thus defind #TT I 

#r Busruta. 

3. Recognised by the Aryan Medical System as the three principal 

humors of the human body, every disorder of the body or of the mind being, 
fcraoeablo to a disorder of one or more of these or of all the three combined, in 
which case it is called a Smmipaiah ( fn^rqTrf; ). . 
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frightened , by the enemies. By the use of the term A'di, or the like, 
is also indicated one who is inimical to the city 1 or to the nation. 
As Mann 2 has said : — " Men conversant with law and religion have 
laid down that a suit which is (instituted by one who is) opposed to 
o the city or the nation, or a suit decided by the king is unacceptable 
as a plaint. ” 

By these yojitah, entered into, brought about ; vyawaha.ro 
na siddhyati, a transaction will not be upheld. Also a transaction 
entered into by one having no connection, or by one who was not 
10 appointed as an agent, will not succeed. This is the construction. 

As to what, however, has been said vis. — ■" A suit will not 
lie between a preceptor and a pupil, a father and a son, between the 
husband and the wife, or between a master and a servant, even if 
they are at conflict with each other ” even that is not to be taken 
15 as amounting to (lay down) an absolute exclusion of a suit between 
a preceptor and a pupil and such others, as a suit has been ordained 
(to lie) even between them. For Gautama 3 has said : " A pupil 

shall not be punished corporally. If (this course is) impossible, 
(he may be corrected) either with a thin rope or a thin cane. If 
20 (the preceptor) strikes (the pupil) with any other (instrument) he 
shall be punished by the king. ” As Mann 4 also has said In no 
case should the punishment be upon the head. ” When (however) 

the preceptor under the excitement of anger, while punishing, strikes 
on the head and if the pupil (who was) thus injured in a way, which 
25 is a violation of the (laws of) Srarti and usage, complains to the 
king, then a cause of action (for a trial) does certainly arise &c. 

Similarly, under the text 5 5 ‘ Land which was acquired by 
the grandfather &c. ” the ownership of father and son being equal 
over land &c., if the father destroys by means of sale &c. (the title 
30 to) the land &c. which was acquired by the grandfather, and if the 
son resorts to an officer of justice, then there would certainly arise 
a suit even between a father and a son. Likewise, under the text 6 

1. i. e. opposed to the municipal; local or general interests. 

2. Not found in Manu. 3. Oh. II. 48-50. 

4. Oh. VIII. 301. 5. Yajnha. II. 121. 6. Y£j8a. II. 147. 
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“A husband is not liable to make good the property of his wife, 
which was involuntarily taken by him in a famine, or for the 
performance of a (religious) duty, or during illness, or while under 
restraint ’’ if the husband having spent away the wife’s property 
(even) when there was no famine &c., does not pay back when asked for, 5 
even when possessing wealth, then a suit is certainly admissible 
even between a husband and a wife. So also the legal relations 
between a slave of maintenance and the master will 1 be mentioned 
later on, and having regard to the text of M&r&Aa 2 viz, H Should 
any one of these, however, save his master when his life is in peril, 10 
he shall be released from slavery and shall take a son’s share (of 
his master’s wealth), even in the case of a slave by birth, who would 
avoid a suit against a master, if the slave is not manumitted and 
not given a son’s share ? Therefore the purport of the verse 
beginning with <f Between the preceptor and the pupil ” &c. is 15 
that as a dispute with a preceptor &c. will bear no good result in 
this world or the next, so the pupils and others should in the first 
place be induced away by the king in company with the assessors. 

If, however, the parties press hard, a suit has to be commenced 
even (when instituted) by the pupil &c. 20 

Although the text of HErada 3 says that “ Men conversant 
with law lay down that disputes between one and many, with 
women, and with servants are inadmissible as a suit;” still having 
regard to the text 1 : “ He who robs the wealth of the villagers or 

transgresses any established usage &e. ” and the text 5 . “ When one 25 
is assaulted by many &e. ” even a suit between one and many 
appears to be ordained, when they have a common cause of action. 

It should be noticed that a suit between one and many simultaneously 
will not lie when the many have different causes of action. 

As for the expression ' with women Strindm, in their case 30 
also a suit certainly is allowed e- g. with the female of a cowherd, a 
vintner, and such others inasmuch as these women possess 
independence. The text is to be explained that a suit between 
women other than these — i. e. women of good family whose husbands 

1, Yajnall. 182. 2. Y. 30. 3. II. 12. 

4. Y&jna II. 187. 5. Y&jfia, II. 221. 

16 
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are living shall not be admissible on account of their dependence. 
With servants : This text also should be construed to mean that 
‘on account of the dependence of servants upon the masters 3 , even 
in a dispute relating to his (servant’s) own interests a suit should be 
5 allowed only with the master’s sanction, and not otherwise® 32 


Viramifcrodaya. 

It has been stated 5 that ‘even while yet a suit has remained unde- 
cided? a party dies, the suit proceeds*. Now, even when a suit has been 
decided, and even when the party is living, sometimes the litigation 
10 proceeds, and sometimes not, so the Author says 

Yajfiavalkya, Verses 3G 9 81, 32. 

Wrpen&dhikrtdh $ ‘appointed by the king*, such as the Councillors ; 
Pug&ht ‘corporations* of men of different castes, such m the grocers &c# 
vide this text of Katyayana 2 i “Ike association suck as of the grocers 
15 and the like is called Pitga, ’* ; S'remh, ao association of people of various 
castes but earning their livelihood by the same (kind of) work ; Kulam 
groups of caste people, relations, and cognates. Among these, the one 
prior by regard to each succeeding, nrn&m , ‘ of men *, vyawah&ramdhau , 
‘in the matter of legal proceedings*; guru , ‘superior’, more powerful* 

20 Thus it is established that a transaction examined and decided by 

the Councillors, even if there be a suspicion of the decision, being faulty 
shall not be scrutinised by the Ptigas and others, while a dispute decided 
by the Kula may be revised by bodies as far as the S'renis * 3 Similarly 
may be understood elsewhere. 

25 By the use of the word atha, ‘and’, all being under the king’s 

province, the superiority of the king above all has been pointed out. By 
the word cha, ‘and also* has been added the conclusion that the Chief 
Judge is higher than the councillors. 

So also Katyayana : u The Councillors are superior to the Rulas% 
30 the Presiding Judge is superior to these ; more than all is the king 
by whom the law has been settled. Of suits of the type of the highest, 
middling, and the lowest types, decided by tribunals of ascending degrees, 
the judgments have a (corresponding) superior effect’*. (30) 

Balam , ‘ force * i. e. 9 superior (force) ; upadhih % 4 fraud % such as 
35 threats, temptations etc ; by these vinirvrttdn , ‘ brought about f. e „ 

1. Bee Yajo. II. 29 above. 2. Verse, 679. 

3. t. e. the Councillors appointed by the king, the Pug as, and the Srenis 
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produced ; stribhirnaktam^ 4 by women, at night even by others than 
women ; antar&gdre, 4 in the interior apartment of the house’, inside the 
house ; bahih 4 outside ’ the village etc, in the forest etc. ; halrubkikcha, 
kft&n , 6 as also those entered into with enemies ’ ; such vyawahAr&n> 

4 transactions ’, nivartayet, 4 One should sat aside i* e* should not 5 
accept as binding, in other words, should have re-considered. 

The compound is to be solved as 4 entered into with women, at 
night, in the interior of the house, outside, or with the enemies’. The 
sense of the possessive is expressed in connection with the several words 
differently. That moreover has been already pointed out according to 10 
context. By the use ot the word tath&> 4 so also ’ are included those 
opposed to the interests of the town or the nation (31). 

Matto, 4 intoxicated 7 such as by some intoxicant etc,; unmaito , 

{ insane affected with insanity brought about by an evil star; drto 9 
4 afflicted’, oppressed by a disease; vyasani, 4 distressed troubled by 15 
sorrow &c. ; b&lah , 4 a minor one under sixteen years of age ; bhito, 

4 frightened one who has taken to fright ; by the use of the word 
A'di> * or the like ’ are included those affected by lust, anger &c» By 
those, yojitdh , 4 entered into i.e. y made asambandhena , 4 by one having 
no connection i. e t? one not having the connection of a brother &c. ; 20 

aniyuktena 4 by on© not appointed’, vyawahdro na sidhyati , 4 a 
transaction will not be upheld u e will not bear fruit. The substance 
is that the same should be considered again. 

By the use of the word cka, are included those made by Dd&ds and 
the like. The word eva, 4 also is connected with the expression 4 will 25 
not be upheld ’ and follows witn it. Thereby it comes to be stated that 
although one made by the Kula &c., be at times upheld, one of this 
character can never be upheld. Here, the word Vyawahdra does not mean 
merely justice, but indicates donation, sale, mortgage and all similar, 
transactions.’ 44 A fraudulent 1 mortgage or sale, a fraudulent gift or 30 
acceptance, and (any transaction) where he detects fraud, he (the judge) 
shall declare null and void (166). What is given® by force, what is 
enjoyed by force, and what has been caused to be written by force, and 
all transactions done by force, are as not made $ so said Mann (169).” 

Narada 3 : 44 If a boy, or one who possesses no independence, 35. 
transacts anything, it Is declared an invalid transaction by persons 
acquainted with the law (39). That also which an independent person 
does while he has lost control over hhs actions, is declared m invalid 

1, Ha&u Oh , VIII. 166, 169. 

2, — Bee Sri Sitarcm Pandit vs, Sri Ifarihar Pandit ; 35 Bombay 169. 

3, Oh. I. 39-41, 29-30. 26-27, 42. 
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transaction, on account of his want of iridpendence (40), Those who are 
actuated by love 9 anger, or affected by illness, fear, or difficulty, and also 
those who are biased by attachment or hatred, are to be known as 
having lost control over their actions (41). A transaction entered into 
5 by (a slave) is declared as unauthorised; except where there is the 

master’s authority; a slave is never his own master (29). Also a 

transaction entered into by a son without the father’s authority, that also 
is declared to be Invalid ; a slave and a son are equal in that respect (30)* 
The transactions of gift, mortgage, or sale of land, house, or a slave 
10 made by those who are not independent, do not reach completion, when, 
not ratified* They say that transactions entered into by women are 
unauthorised when there is no adversity ; especially the transaction of 
gift, mortgage 3 or sale of a house, or land (26). These transactions are 
only regarded as valid if the husband sanctions them ; or the son in the. 
15 absence of the husband ; or the king in the absence of the husband and 

the son (27)* In the family whoever is the eldest or senior, and who 

has retained his control over the senses, a transaction entered into by him, 
is regarded as a properly entered transaction, and not done by one not 
independent (42)* For the sake of the family, if one enters into, a 
20 transaction although himself under control, and whether' in his own 
country or in a foreign country, that transaction, the senior should not 
disturb.” 6 Himself under control such as a slave &o* One not inde- 
pendent will hereafter be described ; so enough of prolixity (30, 81* 32)* 

g'uiapam 

25 YajSavalkya, Verse 32. 

By liquor or a like intoxicant? intoxicated 5 mattdh ; on account of 
windiness &c. 5 one who has become ‘insane/ unmattdh ; one affected by. 
a disease ; one addicted to gambling ; one less than sixteen years of age. 

■ By the use of the word adi, ‘and the like/ are included those entered into. 
30 by slaves, who are not independent, or by the aged and the like, and by 
strangers, not related, excepting those authorised by the father. 
A transaction, such as of a debt and the like, entered into by these, never 
becomes of force. (32). 

* Page 26* 

35 ' After mentioning suits which are liable to be reversed, the 
Author indicates the kind of property which may be restored 
Yajnavalkya, Verse 83, 

Lost wealth when (subsequently) recovered should 
be given by the king to the owner ; if (however) he (the 
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Verse 33. J * 1 ' 

claimant) do not identify it by (supplying) marks (of 
identification) he is liable to an equal (amount of) fine. 

Mitakshara : — Pranas'htam, lost wealth, such as gold &c., 
what was recovered, adhigatam, by the revenue or police officers &c., 
and brought over to the king, (that wealth) should be given by the 5 
king to the owner, if the owner identify it by (supplying) marks of 
identification such as the quality, quantity &c. If he do not identify, 
then he should be fined in an equal amount for setting up an untrue 
claim. This refutes the presumption of ownership which may arise 
on account of adhigama (finding) being recognised as one of the 10 
causes giving rise to ownership. 1 

In this matter moreover, further 2 on the Author lays down the 
period of time, viz: “What was brought in by the Revenue Officers or 
the Officers of police as property lost and recovered, the owner may 
take away within a year ; thereafter the king shall take It away. ” 15 

Maim 3 , moreover, has laid down three years as the period : 

“ Property, the owner of which has disappeared, the king shall 
cause to be kept as a deposit for three years ; within the period of 
three years the owner may claim it ; thereafter the king shall take 
it.” There, it shall necessarily be preserved for three years. 20 

If the owner comes within a year, the whole should be returned 1 

(to him). Where, however, he returns after more than a year, in that case, | 

after deducting some portion as a preservation charge, the remainder I 

should be made over to the owner. As has been said 1 : “Then the ! 

king bearing in mind the law among good men, may take one-sixth 25 | 

part of the property lost and afterwards recovered, or one-tenth, or 
at least one-twelth. " In such a case in the first year the whole 
should be given. But in the second, after deducting a twelfth | 

portion, in the third, a tenth, and a sixth in the fourth and in the I 

following years, the remainder should be restored (to the owner), BO 
and a fourth of the Royal share should be given to the finder. 

When, however, the owner does not turn up a fourth of the ! 

entire property should be given to the finder and the remainder may | 

1. Sea e, g. Gautama. X. 39. 2. Y&jna, II, 173. S 

3. Oli. VIII. 30. 4, Mann. Cli. VIII. 33, 
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be taken by the king. So says Gautama 1 : “ I£ lost property, the 
owner of which is not known, is recovered it should be announced to 
the king. The king should cause a proclamation to be made, and 
preserve it for one year. Afterwards one-fourth (goes) to the finder, 
5 (and) the remainder to the king.’ 1 Here by the use of the word 
1 a year \ the singular number is not stressed, vide the test 2 : ‘‘ The 
king should cause it to be kept as a deposit for three years.’’ And 
even the text 2 : “ Thereafter the king shall take it ” amounts only 
to a permission to dispose (it) of after three years if the owner does 
10 not turn up. Where, however, the owner appears after that (period), 
even if the property is disposed of, the king should deduct his due 
and pay (to the owner) an equivalent (amount). This is with 
reference to gold, &c. As regards cows, etc., the Author states (the 
law) further on (in the text 3 ) : “ The owner should pay (four) panas 

15 if the animal has an entire hoof, etc.” 


Viramitrodaya 

It has been stated 4 that ‘the king should administer justice’ ; 
there, not only suits as described above alone should be investigated, but 
eveu where there is no defendant, by regard to the result being reached 
20 by means of the examination of witnesses, or regard being had to the 
investigation resulting in a penalty consequent upon a defeat, a 
resemblance of a judicial proceeding, in a case of deposit &c. where the 
right of ownership is under a doubt, and even in the form of the 
assertion that ‘it is mine’, and the exhibition of evidence in substantia- 
25 tion of it, in a similar manner ; intending this, the Author mentions 
rules in regard to treasure-trove and the like by means of four verses. 

YajSavalkya, Verse 33. 

A nidhi, or a treasure-trove is wealth buried before and kept 
permanently. That, moreover, is two- fold, differentiated as deposited 
30 by self or by one’s father and the like, or as deposited by others. Of 
these, the first pranashfam, ‘lost,’ but afterwards adhigatam , ‘recovered’, 
by the owner or by an officer of the king or any other, dhanam, ‘wealth,’ 
in the form of the treasure-trove, dhanine , ‘ to the owner’ i. e., to the one 

1. X. 36-38 The proper reading is sprspwitfi* STiWJT tttr srsrg: I NRR 
Ufrr tfafUW &e. This is the reading in the original text of Gautama. 

2. i. e. Mann VIII. SO. 3. Yajfia II. 174, 

4. TSjn. II. 1, p. 631, 1. 13. 
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Verses S3, 34.\ 

declaring that ‘this is my wealth’, nrpem deyam, ‘by the king should 
be given,’ if ‘by signs’ lingaih i. e , by means of evidence, taddhanam 
vihh&vayet ‘ that wealth he should establish ’ i. e., should prove as his 
own. Na chet vibk&myet , ‘if he does not establish” then a penalty equal 
to the amount in dispute, he incurs on account of his offence in telling a 5 
false-hood of that character. 


S'ulapani. 

Yajnavalkya, Verse 33. 

Pranauhtam, ‘lost wealth,’ such as gold &c. when found by the 
king, identified by the owner (to be his) by marks such as the form, the 
number, and the like, should be given to him. On an incongruity, 10 
however, he should be made to pay a fine, equal to the amount. (33). 


After laying down the law regarding gold, &c , as to property 
lost and recovered on the roads or from the toll houses where it lay 
scattered, now the Author states the law regarding the recovery of 
gold, &c.» which had long been hurried in the land, and which last is 15 
known as a Nidhi (or treasure-trove) 

Yajnavalkya, Verses 34 and 35. ; 

The king having found a treasure-trove should give j 
half to the twice -horn. But a learned Brahmana finding 
(a treasure-trove) may keep the whole, as he is the lord 20 
of all. (34). 

If a treasure -trove is found by any other, the king j 
should give him 1 a sixth part. If (however) the informa- 
tion is not given (by the finder) and he is found out, the 
finder should be made to pay a fine. (35). 25 | 

Mltakshara : — The king having found a treasure- trove as 

aleady defined, half should be given to the I 

Acquisition of a Brfthmanas, and the remainder thrown into the ! 

treasure-trove. treasury. If, however, a Br&hmana find treasure- j 

trove and he be learned, i.e. t accomplished by 30 j 

learning and study, and well-behaved, then he should take the whole ; 
since he is the lord of the whole world. 

1. The translation as given above is in accordance the Mitaksliaru. ■ 
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If, however, the treasure-trove 13 found, itareija, by any 
other , than either the king or a learned Brahtnana as, e.g., by a 
Br&hmana who is not learned, or by a Kshatriya or such another, the 
king should give a sixth of it to the finder and himself take the 
5 remainder of the treasure-trove. As says Vasishtha , 1 ef A king 

who finds property the owner of which is not 
* Page 27. known should take it ; he should give a sixth 
part to the finder.” Gautama 2 also “ Treasure- 
trove when found becomes the property of the king ; not (however) 
10 that which is found by a learned Br&hmana, even a non-Brfihmana 
finder who announces (to the king) shall obtain one-sixth, so 
declare some.” 

The past-participle anivedita is (used) in the active voice ; he 
who has not given information and who has been found out, i.e., 
15 who has been found out as not having given information even to the 
king. Whoever, having found a treasure-trove did not inform the 
king and was found out by the king, should be made to pay the 
entire treasure found, and also a fine according to (his) capacity. 

If, however, the owner of the treasure-trove himself appears 
20 afterwards and establishes his ownership by specifying the amount of 
the rupees, etc., then the king should give him the treasure, (after) 
taking for himself a sixth or a twelfth part. As says Mantl 3 — 
“ From that man who shall truly say with respect to a treasure- 
trove, ‘ This belongs to me the king may take one-sixth or one- 
25 twelfth part.” The choice as to the (particular) portion is to be 
determined by reference to the class (to which the party belongs), the 
time (which had intervened), etc. 


Viramitrodaya. 

The Author mentions as to the second 

Yanjavalkya, Verses 34, 35. 

30 Rdjd, ‘The king,’ upon finding a treasure-trove the owner of which 

is not known, ardham dmjebkyo dadydt, ‘should give half to the twice- 
born,’ and (the other) half he should consign to the treasury. Vidw&n, 
‘learned,’ i. e. accomplished by learning and study of the Vedas, twice- 

2. X. 43 45. 


1. Oh. Ill 13. 


3. Oh. VIII. 35. 
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born i t e« a Br&hmain, moreover, having found a treasure-trove, a$e#ham 9 
‘the whole 5 e. e» the entire treasure, sway aw ddadydt , 6 should himself 
take, 7 Sa 9 s he/ £. e« such a Brahmanu, yatah, W, sarmsya prabhuh f 
‘is the lord of all 5 u c* of the world. 


That says Mann 1 : “Whatever exists in this world is the property 5 
of a Brahman i ; on account of the excellence of his origin the Brahman a 
is, indeed, entitled to it all. ( 100 )* The Brahmana eats his own food ; 
wears but his own apparel, bestows but his own alms ; other mortals 
subsist through the benevolence of the Br&hmana (101). 55 (84). 

Itarem , ‘by any other 5 i. e. by not a learned Brahmana, nidhau 10 
labdht c if the treasure-trove is found 5 , rdjd, ‘the king 5 , shaskth&mn' am 
dkarei , e a sixth part he should 2 take, 5 from the treasure-trove. 

The past participle in the aniwedita is (used) in the active sense* 

One who has not given information and who has been found as having 
taken the treasure-trove, should by the king be compelled to pay the 15 
treasure and also a fine according to capacity. 


By the expression ddpya em 9 s he must be made to pay/ 
it has been indicated that he must not be allowed to take 

even a small portion of the find. The word cha 9 connects this 

with the last clause and also is intended to include the twelfth 20 
part* So says Mann 3 : “ The man who makes truly an assertion 

‘this belongs to me/ from him, the king may take a sixth part or a 

twelfth part* 55 The twelfth part has a reference to one endowed with 

qualifications. In this connection Vishnu 4 : “A king, upon finding 
a treasure-trove, should give half to a Br&hmana and the other half he 25 
should deposit in the treasury (36). A Brahruana finding hidden wealth 
should take it himself (87 j. A Ksbatriya should make over a fourth to. 
the king, one-fourth to the Br&hnaana, and should take a half. (38)., 

A Vaisya should give a fourth part to the king, a half to the Brdhmana, 
and should take one-fourth for oneself. (89). A $udra, moreover, 30 
should devide the find info twelve parts, and should give five parts each to 
the king, and, to the Br&hmana, and take two parts. (40). From one 


1. Oh. I. lot, 101. 

2. Note t fee difference between the Mitakshara and the Viramifcrodaya 

in the interpretation of the word According to the Mitakshatfc, after 

giving one sixth to the finder. The king should take the rest. According to 
V, M. the king should take one-sixth. Sulapani agrees with the Mitfikghar&, . 

3. Oh. VIII. 36. 4. Oh. HI. 36-41. 
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[.Verses 34-35* 

who liasmot reported the lied aud who has been found, the king should 
take the whole (41). ” Thus the text of Vasishifaa 1 viss. a If he finds 
property (the owner of) which is not known, the king should take it up, 
and should give one-sixth portion to the finder”, has a reference to a 
5 Sudra, in pursurance of the text of Vishnu, (34, 35). 


S'ulapani 

Yajnavalkya, Verse 34. 

The king having found an ownerless treasure-trove deposited a 
long time ago, should give a half to the Brahmanas. A learned 
10 Br&hinana, 2 however, should take the whole ; he need not give a portion 
to the king. The Authour states the reason : since of all kinds of wealth 
lie is* the master, as says Mann 3 : “ Whatever exists in this world is the 
property of the Brahmana ; other mortals subsist through the benevolence 
of the Brahmana-” This also applies in the case of a deposit; by others. 
15 As says Bharadwaja : “Upon finding a deposit laid by another, one 
should take it to the king ; every treasure-trove must go to the king, 
of all except the Brahmana.” (34). 


S'ulapani 

YajKavalkya, Verse 35. 

20 When a treasure-trove belonging to himself has been found by a 

Brahmana who is not learned, or by the ICshatriya and others, according 
to Narada : “The king should take a sixth share;” and according to Mann 
and others, a small portion is to be taken according to the qualification 
of the finder. For a deposit not belonging to oneself, however, after 
25 giving a sixth portion to the finder of the deposit, the remainder the king 
should take. As says Vanish!, ha 1 : “If one happens to find an ownerless 
deposit, the king shall take it up, after giving a sixth portion to the 
finder. If a Brahmana finds it, and he is one who carries on his own 
duties, then the king should not take.” When ownerless wealth, as well as 
30 wealth the owner of which was known, was not reported, but came to be 
known by the king, then that wealth as well as a fine, the taker of the 
treasure should be made to pay. So Narada : “Even a Brahmana upon 
finding a treasure, should inform the king ; what is given by him, he 
may enjoy he would be a thief if he does not inform.” (35). 


1. Ch. III. 13. 2. L e m who finds the treasurers. 3. Oh. I. 100. 
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ferae SO, J 

The Author mentions (the rule) about property taken away 
by robbers 

Yajiiavalkya, Verse 36 

The king- should pay the wealth taken away by the 
robbers (and recovered by him from them) to the people of 5 

his country ; and if he do not pay, he incurs the sin of the 
robbed as well as of the robbers. 

Mitakshara Chauraih rhtam, taken away by the robbers, 
and conquered back from them. Janapadaya, to the inhabitants 
of his country. Whosesoever that wealth be, to him should it be given 10 
by the king; hi, if, i.e., since if, adadat, he do not pay, yasya, 
whoseso, that robbed wealth may be, he (the king) incurs the sin, tasya, 
of him, i.e., ot the robber. As says MailU, 1 “Property stolen by 
thieves must be restored by the king to (men of) all classes (varna) ; 
a king who uses such (property) for himself incurs the sin of a thief. 1.5 
If after recovering from the possession of the thieves he enjoys it 
himself then he incurs the sin of a thief. 2 If, however, he neglects 
the (recovery of) property stolen by thieves then he incurs the sin 1 of 
a citizen. If after trying to recover property stolen by the thief, he 
is not able to recover it, then in that case he should pay as much 20 
amount from his treasury. As says Gautama 3 : “ Having recovered 
property stolen by thieves, he shall return it to the owner. Or (if 
the property is not recovered) he should pay (its value) out of his 
own treasury.’’ And also, Kris hnad waipayana “ If a king 

is unable to recover property stolen by thieves, that (amount) should 2f) 
be paid from his own treasury by the king who is (so) unable. ” 

Here ends the chapter on Special rules of Procedure. 


1. Oil. VIII 40. 

2. These expressions require an explanation. They supply a good 
illustration of the terse style (fiiriam) of the Author : In the first expression by 

what is intended to convey to the reader is that, he incurs 
the same responsibility and criminal liability as a thief does. While the 
expression i%:§srfRljfiid £ incurs the sin of a citizen means that he 

incurs the same responsibility which a citizen does by not assisting or 
neglecting the recovery of robbed property, . 

3. X. 46 ‘47. ' * - . , 
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L Verse 36. 

Viramitrodaya 

In regard to property carried away by thieves, the Author states 
a special rule 

Yajn&valkya, Terse 38. 

What was taken by a thief, or property of that kind, after taking 
5 it back from the thief — and when that is not possible, even from his own 
treasury, j&mpaddya, ‘to the people of his country’, i.e., to the 
inhabitants of his territory, deyam, ‘ should be given’. 

By the use of the word tu, ‘however’, are discriminated the making 
over to others than the people of his country, and a deduction of a portion 
10 for himself according to law. Hi, ‘ and if ’, i.e., since, that property 
which was taken away by the thief if not given back to him to whom 
it belonged as owner, the king incurs the sin of the thief — i.e., the sin of 
a kind which is incurred by theft. 

That says Maim: 1 “Property stolen by thieves must be restored 
16 by the king to (men cf) all classes ( varn&s ) ; a king who uses such 
(property) for himself incurs the sin of a thief 

In the Mahabharata also : “ If a king is unable to recover 
property stolen by thieves, that (amount) should be paid from his own 
treasury by the king who is. (so) unable (30). 

20 Here ends the Chapter on Buies of Procedure in the commentary 

on the Smrti of YajBuvalkya 


S'ulapaui 

Yajnavalkya, Verse 36. 

What was taken away by the robber, should be restored by the 
25 king ; since, he to whom that wealth belonged, of him he acquires the sin. 
If he do not recover that property, he should give from his own treasury. 
As says Vishau ■} “ What was taken away by a thief, should be 
recovered and paid in entirety. If not recoverd, from the treasury 
itself.” (36). 

Thus ends the Chapter on Judicial Procedure 


30 
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Yajhmalkyi n MUAkshara.— Law of ih Us. 

Verse 87. J 

Chapter SO. 

On Recovery of Debts. 

After expounding the ‘ Rules of Procedure ’ in general and 
particular cases, the Author now expounds the 
Sevenfold division Chapter on f Recovery of Debts 5 the first of the 5 
of the Chapter on eighteen titles of law, beginning with the text; 1 
recovery of debts. “ An eightieth part is the interest ”, etc., and 
ending with the text: 2 “ The pledge shall be 
(allowed to be ) redeemed after double the principal has been 

received out of the produce. 5 ' 10 

This title of “ Recovery of Debts ’’ lias seven points (Cor 
consideration). (1) The kind of debt which should be paid, (2) the 
one which should not be paid, (3) by what person should be paid, 
i.e., by one holding a particular capacity, (4) at what particular time 
to be paid, (5) and in what way to be paid — in all, five points for 15 

the debtor ; and for the creditor, two, viz., (6) the mode of 

advancing a loan as also, (7) the mode of recovering it. This, 

moreover, has been made clear by Narad a 3 : viz. “ Which debt must 
be paid, and which may not be paid, by whom, where, and in what 
way to be paid, and the rules of advancing and of recovering (loans) 20 
are said to make up the (title) ‘ Recovery of Debts 

Of these the Author states the rule regarding the advance (of 
a loan) by the creditor, as it is the first of all other points of j 

inquiry). 

Yajnavalkya, Verse 37. ; 

An eightieth part (of the principal) is the interest 25 i 
(allowed) every month when the debt is (secured) by a 
pledge. In other cases it may be two, three, four, or five 
per cent , respectively, according to the order and class 
(of the debtor). 

1. Verse 37. 2. Verse 65, ; 

3 , bh. i. i. , : 


764 Mitftkshara— Hate of interest. Y Yajnavalkya 

L Verse 37. 

Mitakshara ° — Masi masi, every month, i.e., month by 
month. Bandhaka is that which is deposited 
* Page 28. as a security, i.e , pledge. That which is 
(accompanied) by a pledge is called 
5 sab&ndhaka, a transaction with a pledge. In such a secured 

transaction, the interest on money advanced 
lu a transaction would be one-eightieth part (of the principal), 
with a pledge an according to law. Anyatha, in other cases , i.e., 
eighteenth part is in a transaction without a pledge, varnanam, 
10 the interest. of the classes, kramena, according to the order , 

i.e., of the JMhmanas and others, dwi-tri- 
chatuh-panchakara, two, three, four, or five, per cent is according 
to law. In the case of a Brahma na debtor two per cent., 
in that of a Kshatriya three, in a Vais' ya four, and in a S'udra 
15 five, and (this) every month. Two, or three, or four, or five 
(make up the compound word) two-three-four-five. A hundred in 
which such an interest is given is “ a hundred with two-three- 
four-five. ” As per the following rules of grammar viz. “ The 1 
affixes, mentioned above 2 , have also the sense c£ an interest, or a 
20 rent, or a profit, or a tax, or a bribe given thereby or in that,” 3 
“ The affix Kan, ( W,) comes 4 after a numeral when it does not 
end with Ft or SfFjv” 5 and the rule to be observed here is the one 
stated in the Grammatical Sutra L 1-7 2 viz, “ An injunction 6 
which is made with regard to a particular attribute, applies to words 
25 having that attribute at the end as well as to that attribute itself.” 7 

1. Paflipi 5-1-47. 2. i. e. Panini Y. 1-1-46. 

3. Panini Y. 1. 22. 4. e. g. in the termination. 

5. The word 3Tifif|^( see Y, I. 63 ) is to be read into the Sutra , so that 

the whole Sutra would read by adding, to the portion given above, the following 

viz : — “ Tbe sense of the affix being that taught hereafter upto Y. 1. 63. ” 

6. This i. e. the ( Panini I. I. 72 ) is a rule of interpretation. 

When a rale is made with regard to a particular attribute or letter, it also 
means words having those attributes or letters at their end. Thus under the 
rule 3T=tt (III. I 97.)— "'The affix rpp comes after a root that ends in a vowel” 
roots ending in vowels as well as roots consisting of a single vowel are 
included. 

7. For a clear understanding of the bearing of these rules upon the 
text, mark the following observations : The compound word 
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Verse 37. J ‘ 

Interest upon interest is (called) compound interest ? it is 
(called) Kdlikd when it is (payable) per month; it is Kdritu .when 
it is fixed according to the wish (of the parties) ; it is Kdyikd when 
it is in the form of bodily labour ” (the stipulation that) ‘ the interest 
in this will be taken every month ’ is (an instance of) a Kdlikd. This ■'> 
very (species of) interest becomes Kdyikd when it is receivable per 
day and the period is divided by the calculation of days. Moreover, 
Narada 1 after stating that “ In the Sdslras interest is declared 
fourfold viz. Kdyikd, Kalikh (periodical interest), another called 
Knrikd (stipulated interest), as also the compound interest (chakra 10 
vriddhih )” has said : — ‘‘ Interest- at the rate of one Pam or quarter 
of a Pam payable constantly 3 and without detriment to the physical 
health is denoted Kdyikd interest. That which runs by the month 
is termed Kdlikd (periodical) interest That interest is Karitd 
(stipulated) interest which has been promised by the debtor himself. 15 
Interest upon interest is called Chakravrddih (compound interest).’’ 


S'ulapam 

Tlie Author states the rules of interest according to law 
Yajnavalkya, Verse 37. 

Upon a security being taken when a hundred patois are advanced 20 
as a loan, an eightieth part i. e. one and a quarter puna every month 

has been explained and solved as gj m 3*0 wi <fce. ( Sk. page 28 lints 4-6 j. For 
this the authority is fT3l?ReC, etc. ( V. I. 47. ) under which rule the affix is added 
to a word in the first ease ( Fff ) in construction. The sense of the affix is that 
of a locative ( sjlwQ. Then the pending in lgi%sf§:<?3r=fi is explained by the 
rule &c. ( V. I. 22. ). And lastly by the the application of 

tho first rule is extended to all the members o£ the compound, and thus is 
brought out the meaning of this compound word as explained in line 6 on 
page 28. 

1. Oh. I. 102-104. 

2. Sgirraips the reading in Dr. Jolly’s edition. 

3. spgei— ( S'as'vat — ) has the force of constant repetition. Here it may 
even be rendered as “ every day ” ( see line 9. ) WMTltftiq’fi — ( Kayavirodhini ) 

The translation adopted here is in accordance with the gloss of Balambhatti 
(see Balain. Sk. p. 54 I. 14-15 ) Brhaspati & Vyasa ( see Sacred Books of the 
East &c. XXXIII p. 67 note). 

Dr. Jolly, however, translates it as — Without diminishing the 
principal ”, and the translation appears to be based on the following gloss by 
AsahSya, “ aw i i ” 
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[Verses S 7, SS (j). 

becomes the interest. Anyathd , ‘otherwise’ when the money is advanced 
without security, two, three, and four panas shall be the interest payable 
by the Bralimana and others in the respective order. 

Vyasa states a special rule : “In the case of a loan with security 
5 monthly interest is declared to be the eightieth part ; a sixtieth part when 
there is a surety ; and two per 1 hundred, on a loan without any security.” 

Brhaspati 2 mentions the kinds of interest: “The Kdyikd , (by bodily 
labour), the Kdlikd , (periodical interest), and next, the wheel interest — * 
Chakra vrddhi — ( compound interest), the Kdritd (or stipulated interest), the 
10 hair interest the — Sikhd — and the interest by enjoyment BhogaC Kdyikd 
‘by bodily labour, e.g. by milking and driving cattle, and such other 
labour; Kdlikd , ‘periodical’ e. g . every month. Interest upon interest is 
wheel or compound interest ; that which was stipulated by the debtor 
himself is Kdrifd; the hair-interest is that which is taken every day; Bhoga , 
15 ‘by engoyment’ such as the rent of a house, profit, or the fruit of crops &c. 
Brhaspati 3 : “Hair interest, bodily interest, and interest by enjoyment 
shall be taken by the creditor so long as the principal remains 
unpaid.” (37). 


The Author mentions other varieties of interest by reference 
20 to particular (classes of) debtors 

Yajnavalkya, Verse 38 (1.) 

Persons (usually) travelling through forests should 
pay ten per cent, and those who travel by sea twenty 
per cent. 

25 Mitakshara *-—Kdntdra means a forest ; those who go 

• there, are k&ntaragah, persons travelling through forests . Those 
who borrow money by interest and enter dense forests which 
involves 4 danger to life and property should pay ten per cent and 
those, who go to the sea , S&mudragah, twenty per cent., also per 
30 month. 

The meaning is this : The creditor should take ten per cent 
from those who go to the sea ? as there is a danger of the loss of the 
principal also. 


1. L e. fiftieth part. Ch. XL 5, 6, 7. 3. Oh. XI. 11. 

1. Lit. which creates an apprehension about the destruction of life 

and property. 
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Pw*e«(*).J ’ 1 

Now the Author describes stipulated (K&rit&) interest 

Yajnavalkya, Verse 38 (2) 10 ; 

Or all should pay what they had agreed to among 
all classes. 

Mitakshara : — Sarve va, or all, Br&hmanas and other 
debtors whether secured or unsecured, SWakrtam, what they had 
agreed to i. e., promised by them, vrddhim, sarvasu. jatishu 1 5 
dadyuh, interest among all classes, should pay. Sometimes interest is 
payable even when not stipulated for. As says Narada 1 : “No interest 
shall ever be charged on friendly loans, unless there is an agreement 
to that effect. Even if there be no agreement, interest accrues on 
such loans after the lapse of half a year.” 20 

For one, however, who goes to another country after taking 
a loan for use, Katy&yana 2 has laid down a rule thus : — “ If one 
after obtaining a loan for use without returning it goes to foreign 
lands, that loan of his will be charged with interest after the lapse of 25 
a year.” For one, moreover, who after obtaining a loan for use 
and without returning it, even when he was asked, goes to a foreign 
region, the same Sage 3 has laid down the rule viz. “If, 
one goes out to a foreign region without returning a loan | 

which he had obtained, and which was demanded back, that 30, I 
loan becomes chargeable with interest after the lapse of three 
months. ” 

He also, who while remaining in one’s own country, does not 
return a loan for use when asked for, should be made to pay interest 
by the king from the date of the demand. As has been said 4 “ He, 35 
however, who while remaining in one’s own land, does not return a 
loan for use when asked for, should be made to pay interest from that 
time, even though it was not stipulated and he be unwilling, ” 


1. Oh. 1. 108. 
p. Verse, 508. 
18 


2. Verse, 5Q2, 

4. By Kiityayana, Verse 504. 
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\_Verses 38, 38A, 39 (l) 

Narada 1 has laid down an exception to the unstipulated 
interest, viz'- “ The price of a commodity, wages 2 , a deposit, a fine 
which had been fixed, a gift without consideration, a gambling* 
debt, none of these bear interest unless specially provided for. ” 
5 Avivakshitah, unless specially provided for, i.e. unless stipulated for. 

S'ulapani. 

YajSavalkya, Verse 38. 

By a mountainous road or by the sea when one goes out for trade, 
these when there is no security, should pay ten punas and twenty panas 
10 respectively. On account of the contingency of the loss of the principal 
itself is the payment of larger interest. 

The Author mentions another alternative to the rule stated in the 
text 3 : “In the order of the Varnas, two, three &c.” dadyurweti, ‘or should 
pay &c. ’ 

20 YajSavalkya, Verse 38 A. 

Interest upon interest is compound interest ; interest payable every 
month is periodical interest ( Kdlikcl ). When stipulated by himself, it is 
stipulated interest ( Kdrikd ). The (Kayikd) is by bodily labour. 

This is explained by the statement itself. In some books this 
25 verse is not stated. 

* Page 29. 

Now the Author mentions special kinds of interest by 
reference to perticular things. The interest on the females of beasts 
is their progeny itself. 

25 Yajiiavalkya, Verse 39 ( first quarter. ) 

In the case of female beasts the interest is their 
progeny itself. 

Mitakshara : — Of the females of beasts, santa tireva, 
progeny itself, is the interest. Such a transaction would be possible 
30 in the case of one who is unable to maintain the female beasts and 
who wishes them to be well-fed and to bear progeny. The creditor 
will have the milk and labour. 


1. In trod. II. 86. 

2. nr%, is a better and correct reading. The reading in the print viz. 

is not correct. 3. Yajfiavalkya II. 37. 


Accumulated inUmtt^UmUs of. f 69 

When something is given as a loan and the loan has remained 
over for a long time even without recovering any interest, what is 
the maximum limit for the accumulation of interest in several kinds 
of properties ? (Anticipating this question) the Author proceeds : — 

Yajnavalkya, Verse 39 ( second quarter.) 5 

The utmost limit for (the accumulation of) interest 
is eight-fold in the case of a fluid, and fourfold, threefold, 
and twofold in the case of cloth, grain and gold respectively 
( of the principal loan advanced ). 

Mitakshara : — Rasasya, of a fluid, Le., in the case of oil, 10 
ghee, etc., upon which no interest has been 
Accummulation in received, and the loan has remained standing for 
the case of fluids etc. along time, the interest as agreed to by the 
parties would be accummulating — such accum- 
mulation would be ashtagupa, eightfold, para, utmost limit, i.e., 15 

cannot accummulate beyond that. Similarly of cloth, grain, and 
gold, wastradhanya-hiranyanam, would respectively be fourfold, 
threefold, and twofold the utmost accummulation. 

Vasishtha , 1 however, has mentioned a threefold increase in 
the case of fluids — ‘‘ Gold (taking) double (its value on repayment 20 
and) grain trebling (the original price). (The case of) fluids 2 has 
been explained by (the rule regarding) grain, as well as (the case of) 
flowers, roots and fruit. In the case of these three things which are 
sold by weight the increase will be eightfold 

Manu 3 on the other hand, in the case of grain and also 25 
flowers, roots and fruits has mentioned a fivefold increase. “ On 
grain, fruit, wool or hair (and) beasts of burden it does not increase 
more than five times (the original quantity). S'adah, grain, the 
produce of the field, such as flowers, roots, fruits, etc.; lavah, wool 
or hair, the wool of a goat ; the hair of the Chamari Cow, etc ; 30 

wahyah, beast of burden, the ox, horse, etc , i.e,, the accummulation 
of interest in the. case of grain, fruit, wool, or hair and beasts of 

1. Oh. II 44-47. 

2. Dr. Buhler translates ( Rasah ) as flourishing substances, 

3. Oh. VIII. 151, 
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L Verse 39* . 

burden does not extend beyond a fivefold (of the principal). There 
too, the rule should be applied after considering the capacity of the 
debtor as well as the state of things at the time, such as famine, etc. 

This 1 (rule) moreover is to be understood as applicable in the 
5 case of one transaction and one payment. If there are separate 
transactions with different persons, or even if the person is the same 
but there are different transactions on more than one occasion, gold, 
etc., would indeed increase as before, even beyond the twofold and 
and other limits. And even, in a single transaction, when the 
10 interest is recovered daily, monthly, or every year, and thus it is not 2 
possible that the amount payable by the debtor might become 

twofold, the amount as made up of the interest recovered before, 
does certainly increase beyond (the) twofold (limit). As says 
Mann 3 In money transactions interest paid at one time (not by 
15 instalments) shall never exceed the double (of the principal).” 

“ Recovered 4 at one time ” is also another reading. Kusida is 
money utilised for accumulation. Increase of that is Kusida- 
Vrddhih ; (such an increase) does not exceed i e. does not rise 
beyond the double, if paid at one time, i. e. lent at one time. It 
20 exceeds beyond the double when the dealings are with different 

persons and give rise to separate transactions. 

In the case where the reading is, “ recovered 4 once it should 
be explained to mean that the interest would exceed the double 
when recovered in instalments from the debtor every day, every 
25 month or every year. Moreover it has even been said by 

Gautama 5 . — “ If in a transaction the loan remains outstanding for 
a long time, the principal may be doubled. ” (Here) by the use 
of the singular number in ‘‘ a transaction ” ( prayogasya) an increase 
beyond the double appears to be intended in the case where the 
30 transactions are different. By the use of the expression “ outstanding 
for a long time ” ( chirasihane ) an increase beyond the doable has 
been indicated in the case where the interest has been recovered in 
small quantities 6 . (39) — 

1. See D'tgdusct vs. Ramchandra 20 Bom. 611-613, 

2. Read for 1. 20 page 29 see Balambhatti Sk. 

P. 57. L. 1. 3. Ok. VIII. 15. 4. uf?Tf?rr. 5. Oh. XII. 31. 

6. In otter words it does forlid capitalisation of interest see Sukhlal vs, 
Bapu 24 Bom. 305, 
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, Verms 87, 38 , S9j 

Viramitrodaya 

Now, of the Chapters on Vyawah&ra to be expounded, following 
Mann and others such as in the text “ of these, the first, the Recovery 
of Debts 7 \ first in regard to the recovery of Debts, technically 
dealt with by Narad a 1 2 thus: a A debt which must be paid, and that which 5 
may not be paid, by whom, where, and in what way to be paid, and the 
rules as to the advance and the recovery of loans, are said to make up the 
(title) ‘Recovery of Debts, (1) (and) It is called kusidah because by it is 
their living (secured) by the money-lenders. (98) ” The Author points 
out the rules of adjustment by the end of the Chapter. There, first the 10 
Author States the (rules m to) interest 

YajSavalkya, Verseg 37, 38, 39. 

Sabmdhake rne 9 6 in a debt by a pledge Y the amount invested 
such as gold, &c., will be liable for two, throe, four and five per hundred, 
respectively in the order (of the classes). Therefore the result is that 15 
by a Br&hmaua debtor who has taken a loan of a hundred of gold, &c., 
with a pledge, should be paid every mouth two of gold, &c* ; by a 
Kshatriya, three of gold, &c., by a Vais'ya, four of gold, &c., and by a 
Stldra, five of gold as interest to the creditor. Similarly also, by a parity 
of reasoning, it should be understood that io a debt with a pledge, where 20 
an eighteeth' part is the interest, fora hundred of gold and the like, 
less by two m&shas, interest should be at two (per hudred) and onwards. 

‘‘Even 3 * when there is no pledge, but there is a surety, when it is 
without transfer, two per cent, per month has been stated 5 *. 
S&shtabk&gah , c together with its eighth part 5 of .the eighth part, of the 25 
'eightieth part *1 together with that, the eightieth part. Here abo in the 
case of a Kshatriya debtor and the like a larger rata is to be understood, 
by a parity of reasoning. 

K&nt&rag&h, ‘travelling through forests* fora larger profit; debtors 
Who are in the habit of trafficking through forests and the like places 30 

1. Oh. I. 1, 

2. Oh. I. 98. Lending money at interest, Rrbaspati (XI. 2) derives this 

word thus: ftmrV: sppft l *ts£$pt m&m * 5 ^ n which 

however is characterised by Dr. Jolly as fanciful. The rule of the Mhbomedan 
law, however, laying a ban against interest is expressive of the same sentiment. 

3. For this text, no Author is quoted;, nor is the t xfc quoted in full,. . . 

From the 1 comments of Mitramikra , the word appears to be in the 

omitted portion. This text has a resemblance with the text of Vyasa which 
runs thus: mn w t mm mm mm 1 frowft \w?m «rrac?w ssjwthi 

( see Yyawahara Maydkfia p. 75 1, 3 ), 
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{Verses 37, 38, 39, 

shall pay s'atan dakakam } s tea per oent. ? , i,e, y hundred plus ten* Those of 
the sea, however, with the object of making Mg gains being in the habit cf 
journeying over the seas, twenty per cent,, Le n twenty plus one hundred, 
should pay every mouth. Thus the conclusion is that for a hundred of 
6 gold, those resorting to the forests should pay ten of gold, and the 
seamen, twenty of gold. 

Where, however, a higher or a lower rate of interest than what is 
stated above has been agreed to between the debtor and the creditor, 
there, that interest, sarve, & all \ the Brahmana and other debtors, 
10 sarvdsu Jdtishu, 4 among all classes \ m far as the mixed classes® of 
creditors should pay. 

Of the hypothecated beasts such as the cow and the like, or 
women, such as a female slave, &c., progeny itself is the interest for the 
mortgagor of the cow, &c« Here according to Eatnakara it should be 
15 understood that in the case of the mortgagor who is unable to maintain 
them, the maintenance and the progeny of the cow, &c. 5 and the female 
slaves, etc., is expected* and of the mortgagee the milk and the service 
are incidental to the pledge. Others, however, explain that in the case 
of the cow, the female slave, etc,, deposited as a pledge, the owners of the 
20 cow, etc., the debtors should pay the interest, and when that is not 
possible the progeny itself is (to be regarded as) the interest. 

Now the Author states the highest rates of interest 5 Of a liquid, 
such as clarified butter, etc., when pledged as for a debt, when remaining 
over for a long time, the interest shall increase upto eight tiroes. By the 
25 word pard, ( highest \ is indicated that in the case of an increase in the 1 
fields, etc., even when it is possible to measure it, it is excluded. 
Similarly, onwards, of the cloth fourfold, of the grain three-times, and 
of gold two times is the highest increase. 

Here, in connection with the portion relating to increase, 
30 Brhaspati 2 3 says : “ Interest has been declared to be of four sorts ; by 
others it is stated to be of five-kinds ; and by others still, it has been 
declared to be of six kinds. Learn these by their characteristics: 
Kdyikd (bodily interest) ; and the Kdlikd (periodical interest) ; similarly 
also Chakravrddhih (compound interest) is another; then the Kdritd 
35 (stipulated interest), S'ikhdvrddkili i hair interest \ and similarly also the 
Bhogaldbha , interest by enjoyment. Of these, the characteristics and 

1. L e . although the object pledged, may actually increase more than 

eight-fold, and although it is possible to assess such increase, any higher 
amount is excluded by this rule,, 

3. Oh ? XI. 4 ? 5 t 


Y&jnavalkya' 
Kern* 37 - 49 , 
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other details, out of fear for prolixity, are not beiug expouded here, hut 
should be followed iu other Smrtis 1 . 

Here interest at the eightieth part and the like rate has been 
stated to be legal interest, since:Manu 2 has stated : “ By taking two or 
three per cent, one does not become a sinner 3 for gain.” By swafcrt&m, 5 
‘ what was agreed to by himself ’, there will not be a higher interest 
than what was stipulated for. That also is legal. More, however, would 
be against the law. 

Harita also, “ For twenty-five pur&ms , 4 the interest for a month 
is eight pawns* % thus it holds on for two months or four mouths until 10 
it reaches the double, where it stands; this is legal interest ; by this, one 
does not swerve from the law,” ‘reaches tne double’, i.e ,, becomes double; 
‘where it stands’, i.e., does not increase more than that. The legality is 
in regard to the aforestated interest always for Vais'yas. The word ddi 
indicates that it holds in the case of others also. 15 

Compound interest and the rest are certainly illegal. So says 
Brhaspati 8 : “The use (of the pledge) after twice (the principal has 
been realised), and the compound interest also which is exacted, and 
also the original principal together with interest, that is usury, and is 
reprehensible.” 20 

In regard to the highest interest, Mann 7 : “ In many transac- 
tions, interest paid at,one time, shall never exceed the double (of the 
principal); on grain, fruit, wool or hair (and) beasts of burden it must 
not exceed five times (the original principal).” 4 Fruit i.e., the crop. 
‘Wool or hair’, what may be cut, sheared, such as hair, other than those 25. 
of the sheep. “ For gems, pearls and coral, for gold and silver, for the 
products of fruit, or of an insect, or for wool, the interest stops when it 
doubles the debt ”, vide the text of Katyayana 8 : “ Kaitim, * of 
insect i.e., produced from an insect. 

Gautama 8 : “Interest on products of animals, hair, on products of 80 
afield, and on beasts of burden, (shall) not (be) more than five times 

1. Note e. g. the following from Brhaspati XL 6, 7, 8. 

sjrafipn uras'srr g sniSwr t bejort n 

ipf # qrr g *rr t srar&ww: ii 

*r$;r t <=r*i%rF f5rerrfi§?g ?rr wn <« 

2. Ch. VIII. 143. 

3. Does not expose himself to the charge of usury. 

4. & 5. Both are coins, severally valued at 80 cowries and otherwise. 

6. Oh. XI. 12. 7. Oh. VIII. 151. 

8. Verse, 510. 9. Oh. XII. 33. 
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(fcli@ original)*” * Products of animals other than 5 ^ 00 , such 
as milk? etc. 

a For all sorts of oils, and for the different kinds of spirituous 
liquors, and on clarified butters, the interest has been declared to be 
5 • octuple, as also for molasses and salt ” vide the text of Katyayana 1 . 

Brhaspati 2 : u On precious metals, the interest may make (the 
debt) double; on clothes and baser metals, treble; on grain, 
quadruple has been declared ; so also on vegetable products, beasts of 
burden, and wool or hair ”, £ Vegetable products % products of the field, 

10' other than corn, such as fruit, etc. Also 3 : u It has been stated to be 
quintuple on pot-herbs ; sextuple on seeds and sugar-cane ; and on salts, 
oils and spirituous liquors, the interest has been stated to be octuple; 
also likewise on raw sugar and honey, if the transaction be of long- 
standing*” 

15 In the case of corn, the mention of a double and various other 

rates is to be determined by regard to the price (into money). Thus, at 
the time of the advance, before the appearance of the crop a particular 
kind of price, if after the appearance of the crop it is reduced a little, 
then double, in case it is reduced even more than that, treble, further 
20 more than that, quadruple, and further on, at the utmost reduction, 
quintuple, it becomes* 

However all this statement about the increase of interest is by 
weight only, in accordance with the text of Barita ; In course of time, 
double the quantity of grain increases as if treble.” Or, in the order of 
25’ the mrnas are the four kinds of increase to be adjusted. According to 
the S'ishtas : 66 If the grain becomes treble, according to the time and 
prosperity”® In the case of beasts of burden, etc., by regard to the 
difference in the price, time, and the place, the different rates of interest 
are to be settled. Thus enough of prolixity. 

30 Now the prohibitions regarding interest 4 : “ The price or value 

of a commodity, wages, a deposit, a fine, what has been usurped, 5 etc. 
What has been idly promised, and what has been won at stakes at 
dice ; these do not yield interest, except under a special agreement 
(to that effect)”, s a commodity % i.e,, a saleable commodity ; i wages % 

1* Verse, 511. 2. Oh. XI. IS. 

3. Oh. XL 14, 15. - 4. Narada II. 36. 

'5. m\n frn^ Other readings are (1) ~*what has been 

abandoned (by one and found by another); Dr. Jolly’s edition (2) -iftWTcT: 
(a fine) which has been ordained (V. Mayukha). 
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i.e., salary ; ‘ usurped i.e., obtained by fraud, deceit, etc, ; ‘ au idle 
promise’, a donation without regard to dharma ; ‘ by dice in the course 
of gambling what is staked ; these, unless specially agreed upon, i.e., 
where interest has not been determined upon, do not increase. 

KStyayana 1 : “On hides, crops, wines, and one’s gambling debts, price 5 
of commodities, always in all these, and on the bride-price of women, there 
can never be interest ; as also on debts incurred as sureties ‘Incurred as 
sureties for a surety made liable for payment on account of suretyship. 

Samvartah • “No interest can be charged on woman’s property, 
on profits, and on a deposit remaining ambiguous, also for a suretyship, if 10 
not specially stipulated ”. Vyasa: “ Suretyship, a pledge which has 
been fully enjoyed, (and) money not accepted even though tendered, do 
not carry interest against one who has approached; (as also) a fine, au 1 a 
bride’s price which had been promised * Of one who has approached ’, 
i.e., of the debtor who is under the control of the creditor — which the 15 
Author himself states hereafter by the text 2 : ‘ When tendered, does 
not accept, etc.’ (37, 38, 39). 

S'ulapaui. 

Yajnavalkya, Verse 39. 

When a she-goat and the like, or a female-slave and the like, are 20 
pledged as security, and no other Interest is possible, their progeny Itself 
is the interest. In the case of oil &c., when pledged for interest, the 
utmost interest is octuple together with the original i. e. the additional 
interest. In the case of clothes &c., in the order of enumeration, 
quadruple, treble, and double is the utmost interest. 25 

As to the text of Brhaspati 3 : “On gold, the interest may make 
double; on clothes and base metals treble; on grain.it is stated to be 
quadruple, and so also on edible plants, beasts of burden, and wool or 
hair”, that is to be explained, by regard to a long standing loan and a loan 
of short duration. §adah, ‘edible plants’ i.e. the fruit of trees &c. Wakyo, 30 
‘beasts of burden,’ such as a bullock and the like. Lavah, ‘hair,’ such as 
the Chamara &e. (39). 


Buies regarding loan transactions have been laid down 
(above). Now follow the rules regarding the recovery of property 
advanced as a loan 

1. Verse, 508. 2. II. 44. 

3. Oh. XI. 18. 

19 
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L Verse 40 . 

Yajnavalkya, Yerse 40. 

One (a creditor) would not be blamed by the king 
for trying to recover an acknowledged debt ; and if the 
debtor complain to the king while the debt is being 
5 recovered from him, he should be fined and made to pay 
(back) the loan. 

Mitakshara Prapannam, acknowledged i. e. money 
admitted by the debtor, or proved by means of witnesses &c ; 
sadhayan, trying to recover, i. e. a creditor recovering by Dharma 
10 and such other means; nrpaterna vachchyah, would not be blamed 
by the king i. e. will not be prevented. 

The Dharma and other means have been pointed out by 
Manu 1 : “ By moral suasion, by a suit at law, 
* Page 30, by deceit, or by starvation 2 , a creditor may 
15 recover property lent, and fifthly also by force. ” 

By moral suasion, Dharmena, L e. by affectionate words and a 
straight talk. By a suit at law (Vyawah&rena) i.e. 
Means of recover- by such means as witnesses, documents &c. By 
ing a loan advanced, deceit (chhalena) e. g. by taking ornaments &c. 
20 under the pretext of some ceremonial celebrations 

&c. By starvation ( acharitena ), by abstaining from meals. By the fifth, 
viz. by force i. e. by imprisonment with iron fetters &c. ( i. e. to say ) 
money advanced for accumulation (of interest) should be recovered to 
oneself by these means. 

25 By saying “ For trying to recover an acknowledged debt” 

the Author indicates that he should be prevented by the king, from 
recovering a debt which has not been acknowledged by the debtor. 

1. Oh. VIII. 49. 

2. strirh ^ is another reading. Dr. Buhler translates it as a 

customary proceeding, which he describes as — killing one’s (?) wife, children, 
and cattle and sitting at the debtor’s door, or by the creditor’s starving himself 
to death. This is based on the following text of Brahaspati cited by Kulluha : — 
“ f «n l vsfWT fiwnrs$ ” ll It will be clear 

that this is the process of sitting Dharana or making the Tr&ga and it is doubtful 
how far it deserves the exalted name of “A customary procedure.” In this 
view (by starvation) is a better and more expressive reading. 


Vd^mmlkwz I MI t&ksliara.— 77/ e Debtor man demand a trial * 777 

Verse 40. J 

This very thing has been made clear by Katyayana 1 thus : “ A 

creditor who harasses a debtor who is demanding a trial, shall forfeit 
his claim and pay an equal fine ”. 

Where, however, a claim has been (made to be) admitted by 
Dharma and other means, and if then while the amount is being n 
demanded or recovered, the debtor goes to the king and complains against 
the creditor for trying to recover his due, that debtor becomes liable 
to be punished with a fine according to his capacity ; and, moreover, 
he is made to pay the amount to the creditor. The modes of 
compulsion by the king have been thus indicated: 2 <f The king should 10 
make a Br&hmana pay the creditor only by gentle persuasion, others 
according to the usage of the country. The wicked should be 
made to pay by compulsion. An heir and a relative also should 
be made to pay by recourse to deceitful tricks The text: 3 “If 
the debtor complain to the king while the debt is being recovered ”, ] 5 

should also be understood as a counter-illustration of the text: “ In 
a way which is a violation of the (law of) Smrtis and usage.” 4 (40) 


Viramitrodaya. 

Now the Author describes by four verses the process of recovering 
debt* 20 

Yajnavalkya, Verse 40. 

Pmpannam, * acknowledged ’, i.e., admitteed by the debtor 
arthern, 8 debt s&dhayan , ‘ tryiug to recover \ “By moral suasion, 

by a suit at law, by artful management, or by starvation, a creditor 
may recover property ; and fifthly also by force” by the methods as thus 25 
stated above by Mann, 1 when recovering back, the creditor, nf pater na 
v&ehyo bhavet, 4 should not be blamed by the king i.e., will not be 
prevented by the king. 

SdMyamdnah, 8 while the recovery is being made i.e,, by the 
method stated being applied against him, with a view to ward it off, 30 
nfpam gachchhan, 8 going to the king the debtor when not 

1. Verse, 589. 

2. By KatySyana, Verses 587, 588 ; other readings are, wfiw... I 

si? msrnrSret. u ii sfqsr. ; i f iwrr: 

‘EgfW 4 ?. Wlw II II 8. Yaji. II, 40. 

4. Y4j8. II. 5. (See p< 645, 11. 19-20). 5, ' ph. VIII. 50. 


77g S'ulap&nl, Mit4k?hara— When several creditors appear and claim, r Ydjmvalkya 

t Verses 40-41. 

ineipacitated should be fined and should be compelled to pay the amount 
to the creditor. By the use of the word cka, ‘and is added that even 
though without making a complaint to the king, he does not pay the 
amount through turbalance, etc., the debtor should be compelled to pay 
5 the amount, and should be punished also. (40). 

S'ulapani. 

Yajfiavalkya, Verse 40. 

While a creditor is trying to realize an admitted claim, if the 
debtor complains to the king, he should not be charged thus viz. “ How 
10 do you do this ? ” When the debtor is being compelled by force, and he 
complains to the king, then he should be compelled to pay the amount to 
the creditor, and the penalty should be taken by the king himself. (40). 


When several creditors appear simultaneously, against a debtor 
who is one only, in what order should he be made to pay by the 
15 king ? (Anticipating this question) the Author says : — • 

Yajfiavalkya, Verse 41. 

A debtor should be made to pay his creditors in the 
order of the receipt of the loans ; after paying off a 
Brahmana (creditor), then alone the ruler of men ( should be 
20 paid). 

Mitakshara -When the creditors are of the same class, the 
debtor should be made to pay, by the king, the creditors in the 
same order in which the loans were taken. When, however (the 
creditors) belong to different classes, the Br&hmana (should be paid) 
25 first, and then the rest in order. (41) 

Viramitrodaya. 

When there are several creditors, in what order should he be made 
to pay the debt ? So the Author says 

■ YajSavalkya, Verse 41- ■ ■' 

30 Among creditors of different castes, first having, given to the 

Br&hmana, although incurred after, that of the Kshatriya, and thus 
circumstanced he should be made to pay the debt to a Vaisya. There 
also, the special point, by a parity of reasoning, is that after paying the 
Vais'ya, then, the debt of the ^dra should be ordered fo be paid. Of a 
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learned Br&hmana, as also of a king the debt should be paid even 
without paying any other debt excepting that of a Br&hmana. 

That says Katyayana 5 : ** Bat when there are several debts, 

whatever is incurred first, should be paid first, but that owing to a king 
should be paid after that owing to a learned Br&hmana (514). Where 5 
several loans are incurred on the same day, in such a case one should put 
the debt on an equality, as far as the acceptance, maintenance, and profit 
are concerned ; otherwise, however, in the order, (813). When a creditor 
established that a particular commodity was secured with his money, 
that money should be paid by the debtor to him alone and not otherwise 10 
(515)”. The king’s debt should be paid even before that of the learned 
Brdlimana, having regard to the order stated in the text 2 . (41). 


S'ulapani. 

Yajfiavalkya, Verse 41. 

When there are several creditors, the debtor should be ordered to pay 15 
the debts in the order of their acceptance. When the Brahmana and the 
Kshatriya claim together, the Brahmana’s should be paid (first) although 
incurred later, and afterwards should be paid those of the Kshatriya and 
others. (41). 


When, however, a creditor is weak and unable to recover an 20 
acknowledged claim by Dharma and such other means, and the amount 
is recovered (for him) by the king, in such a case the Author mentions 
a fine for the debtor and payment of costs by the creditor 

Yajfiavalkya Verse 42. 

A debtor should be made to pay by the king to himself 25 
ten per cent of the amount recovered ; and a creditor who 
has won his case should be made to pay five per cent. 

Mitakshara Adhamarnikah, the debtor, rajfia, by the 
king, sadhitat, of the money recovered, from the amount acknow- 
ledged ; das'akam s'atarn, ten per cent -, dapyah, should be made SO 
to pay. The king should take from the debtor in the shape of a fine, a 
tenth portion of the amount recovered from the acknowedged amount 
This is the import. 

1. ■ Verses, 814, 813, 515, ■ ■ 

2* ' TMs remark is not intelligible; for tiie <cjB3R is quite the reverse* 

The reading should be and not as it is. 
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L Ferw 42 - 43 . 

A creditor, however, praptarthah, who has won his ease, 
dapyah, should he made to pay, panchakam s'atam, five per cent , 
in the form of costs- The meaning is that the king should take 
a twentieth portion of the amount recovered by way of costs. In 
5 the case of a realisation where the debt is not acknowledged, the 
distribution of fine has been indicated in the text: 1 “ Where, upon 
a denial (by the defendant) a claim is proved, etc.” (42). 

. Viramitrodaya. 

When even an admitted debt the creditor is unable to recover, 
and if he recovers through the king, then a twentieth part should 
10 be taken by the king from him % while stating this itself, the Author 
states the amount of the fine for the aforesaid debtor 

Yajnavalkya Verse 42. 

Rdjfid, ‘ by the king ’, s&dhit&t, ‘ of recovered ’, i.e., made to pay, 
dakakam satam, 1 ten per cent’, to himself, the debtor should be 
15 compelled to pay. In short, if one hundred gold are recovered, ten gold 
should be compelled to be paid. The creditor also who has secured his 
claim should be made to pay to himself by the king five per cent, that 
is to say, for a hundred of gold, five of gold should be caused to be paid. 

By the word tu, ‘however’, is separated the payment first to the 
20 creditor when obtained. By the word apt, 1 even’, if penalty do not exist 
as a motive cause, it is suggested that the payment is meant as indicative 
as a means (of the recovery). At some places, the reading is hi. There 
also the same is the sense. (42) 

S'ulapani 

25 Yajnavalkya , Verse 42, 

If the debtor who in the court having denied the claim by declaring 
“I do not owe”, afterwards admits, he should be compelled to pay to the 
king at ten per cent from the established claim as a fine, (42). 

The rule as to a wealthy debtor has been mentioned. Now 
BO the Author mentions a rule in the casa when the debtor is poor 

Yajnavalkya, Verse 43. 

An insolvent debtor of a lower class should be made 
to work for his debt ; a Brahmapa insolvent, however, 

“ 1. Yljfi. 11. 11. (See p. 686. 1. 83-34.) T 
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Verse 4$. J * ’ ; ' 

should be made to pay by instalments according to 
his gains. 

litikshard : — A Brdhmana creditor and others (belonging 
to superior classes) should, for a debt, rnartham. 
About a pauper i.e.,for the discharge of a debt, cause the debtor 5 
debtor. of a lower class such as the Kshatriya and others 

who has become parikshinam, insolvent , ie., 
moneyless, to do their usual karma, work, i.e., agreeably to (the 
usage), karayet, should be made to do, of their caste and without 
detriment to (the interest of) their family. A Brahmana, however, if 10 
insolvent, i.e., moneyless, should be made to pay, s'anaih S'anaih, 
by instalments, yathodayam, according to his gains, i.e. according 
as may be possible. 

* Page 31. 

Here the reference to a lower class is indicative also of an 15 
equal class ; and therefore a debtor of an equal class also, if insolvent, 
should be made to do the work which is proper for him. The mention 
of a Brsthmana is also indicative of the superior class, and therefore 
Kshatriyas and others though insolvent should be made to pay their 
Vais'ya and other creditors (of a lower class), by instalments and 20 
according to their ability. This very thing has been made clear by 
Manu: 1 “ Even by personal labour shall the debtor make good (what 
he owes) to his creditor, if he be of the same caste, or of a lower one ; 
but a (debtor) of a higher caste shall pay it gradually.” The meaning 
is that the debtor should by bis conduct so transform himself into 25 
a position that the distinction of a debtor and creditor would 
become extinct. (43) 


Viramitrodaya. 

The Author states a rule in regard to a poor debtor 

Yajfiavalkya, Verse 43. 3o 

Minaj&tim, 4 of a lower class i.e. not of a higher caste than 
that of the creditor, such a debtor parikshinam, * insolvent, ’ i. e. 
money-less, with a view to the liquidation of the debt, the creditor 
should cause karma , ‘work’ as desired by him, such as agriculture, 


1. Oh. VIII. 177. 
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L Verse, 43-44. 

service &c. K&raye't, 4 should cause to be done. 5 Brdhmanastu, ‘ a 
Br&hmana ’ debtor 4 however, ’ although 4 insolvent ’ parikshinah , 
yatkodayam ‘ according to his gains ’ i. e. according to the acquisition 
of wealth, s'cmaih, s'amih , 4 by instalments ’ i. e. should be made to pay 
5 even in small driblets so as not to be detrimental to the maintenance of 
Lis family and such other necessary duties, and even if he be equal 
in caste to the creditor, he should not be made to do work. 

This is only indicative. One higher than the creditor, such 
as a Eshatriya &c., should also, when impoverished, be made to pay 
10 by small instalments, as the reason stated by the Author for causing 
work to be done is his belonging to a lower caste, and vide this text of 
Kitysiyana 1 also : “ Should make the Eshatriya, Vais'ya and $udra of 
the same caste as his or of a lower caste make payment by work,” 
Here, moreover, the liquidation of the debt by work is to be 
15 understood. (43) 

S'ulapapi 

Yajnavalkya, Verse 43. 

One of a lower caste, as compared with that of the creditors, should 
be made to do work appropriate to his caste. A Brahmana however in 
20 a similar condition should be made to pay as may be possible without 
detriment to the maintenance of the family. As says Manu 2 : “ Even by 
personal labour shall the debtor make good (what he owes) to his creditor 
if he be of the same caste or of a lower one; but one of a higher class 
shall pay it gradually.” Here, 'of the same class’ signifies one other than 
25 a Brahmana. (43). 

: . , . Yajnavalkya, Verse 44. , 

When tendered, if a creditor does not accept back 
his amount lent, and if the same is deposited with a third 
person, it will not carry interest from that time. 

30 Mitakshara : — -Moreover, dhanam, an amount , pra- 

yuktam, lent, at interest; diyamanam, being 
Money deposited tendered, by the debtor, if the creditor, out of 
a third person greed for interest, H& grhpati, does not accept, 
bears no interest, and if the same is deposited in the hands of a third 
35 person by the debtor, then tatah, from that time, 


1. Verse, 586. 


2. Oh. VIII. 178. 
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i.e. after the deposit, na vardhate, it does not bear interest. If, 
however, even if deposited he does not give when demanded, then 
it carries interest as before. 

Viramitrodaya. 

By way as it were of stating an exception to the law of interest 6 
stated above, the Author states the right of a Debtor 

Yajfiavalkya, Verse 44. 

When being ‘ offered \ dlyam&mm , the creditor does not aecept 
the amount of his debt through covetousness for interest &c., that 
amount of his should be deposited by the debtor with a third party. 10 
And that, thereafter i. e. after it is deposited with the third party, 
na wardhate , ‘does not carry interest’. (44). 


S'ulapaui 

Yajnyavalkya, Verse 44. 

So Samvarta : “No interest shall be charged on women's 15 
property, on profits, nor on fixed deposits ; on doubtful claims, also 
on a surety’s liability, unless stipulated by oneself,” ‘fixed’, placed 
between. (44). 


Now the Author states when and by whom, should a debt that 
ought to be paid, be paid 20 

Yajnavalkya, Verse 45. 

A debt which however has been incurred by the 
undivided members for family purposes should be paid 
by the coparceners when the manager of the family is 
either dead or has gone abroad. 25 

Mitakshara ’* — A vibhaktaih , by the ^ undivided members 
of the family ; Kutumbarthara, 1 for family 
A debt incurred purposes-, or by each separately; yadrnam 
for family purposes krtam, a debt which has been incurred, that 
must be paid. debt the head of the family must pay. When 30 
he is either dead, prete, or has gone abroad, 
proshite; rikthinah, his coparceners', dadyuh, should pay. 


1. — Thus where a debt was contracted by the manager and for a 

joint family concern, it will bind the members. Goliul vs. Amarehand 9Bomt. L, 
B* 1289; and so a trade debt incurred by a widow in management was held to.be 
binding. Sakarbhai vs. Maganlal 3 Bomb. L. B, 788 (F, B.); see also Skeo 
Pershad vs. Satdp Lai 20 OaL 453; Slum Sundar vs. AchJien Kumar 25 I* A. 183; 
27 AIL 71. Raghunatkji Tarackand vs Bank of Bombay 34 Bom. 72. Suraj Baksh 
Singh vs. Raj Kedar Nath 7 Luck. 5C5. 

20 
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L Verses 45, 46. 




-■ Viramitrodaya. . ' 

Now, a debt, what kind should be paid by whom, and by whom 
also it should not be paid, the Author states that by seven verses 

YajSavalkya, Verse 45. 

5 Ambhaktaili, ‘by the undivided members’, such as the brothers, 

father, ect. Kutumbasya, ‘of the family’ "necessity such as maintenance 
&c., artke' ‘purpose,’ for the maintenance (of the family), yadrnam krtam, 
‘what debt has been incurred’, tat, ‘that’ debt, rktkinah , ‘the co-parceners’, 
i. e., the undivided brothers and the like all, kutumbini , ‘on the manager 
10 of the family’ i.e., the person who incurred the debt for a family purpose 
such as the father Ac., prete, ‘when dead’, or proskite, ‘has gone abroad’, 
dadyuh , ‘should pay’. 

By the use of the word tu, ‘however’, is excluded a debt which has 
been incurred for a special purpose of his own, and which must be paid by 
15 him 1 only, and not by others i. the co-parceners. (45). 


S'ulapapi. 

Yajfiavalkya, Verse 45. 

Of the members living jointly, such as the uncle, nephew &c. by 
one if a debt is incurred for a family purpose, when that member has 
20 gone abroad or is dead, that debt, these should pay. 

Maim* says that what was contracted for the joint family, must 
be paid even by the divided members : “If the person contracting the debt 
be dead, and the money was appropriated for the purpose of the family , 
such must be paid by the members themselves even though separated.” (45). 


25 The Author states by an example by whom (a debt) should 

be paid 

Y&jhavalkya, Verse 46. . 

A woman need, not pay a debt incurred by her 
husband or son ; nor a father that (incurred) by the son; 
30 except when it is (contracted) for family purposes, nor 
likewise a husband that of the wife. 

. 1, Thus a mortgage by a manager or even a father for starting a new 

business does not bind the others. Benares Bank Ltd . vs. Hari Naren 54. All 564; 
Quru Mulch Singh vs. Shiv Ram 17 Lain 53. Sabha Chand vs. Sambhu 39 Bom. 

L. r, ns. . ... : 

2. Oh. VIII. 167, . . 
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Mitakshara : — A debt Patya, incurred by the husband; 

yoshit, the woman i. e. the wife, should certainly 
A debt that not pay ; putreija krtam, that contracted by 

need not be paid, the son, yoshit, the woman L e. the mother should 

not pay. Similarly, a debt incurred by the son, 5’ 
the father need not pay. So the husband need not pay strikrtam, 
that contracted by the wife. The clause kutumbarthadrte, 
except when it is (contracted) for family purposes, qualifies all. 

And therefore by whomsoever a debt is incurred for a 
family purpose that should be paid by the head of the family. In 10 
his absence, it should be paid by those who are entitled to take his 
share- This has already been said 1 . 

Viramitrodaya. . i 

The Author connects the aforestated rule with both 

Yajfiavalkya, Verse 46. 15 

Patiputr&bhy&m krtam, ‘by the husband and the son, incurred’, a 
debt, yoshit, ‘the woman’, either the wife or the mother of the person 
contracting the loan, should not pay back to the creditor. Putrern 
Krtam. rnam, ‘a debt incurred by the son’, the father need not pay. 
Striyd, ‘by a woman’, i. e., by the wife, similarly, unles incurred for a 20 
family purpose, the debt a husband need not pay. This is by 
implication 8 . As says Vishnu 3 : ‘Nor what was contracted by a 
woman, either the husband or the son (should pay)’. (46). 

S'ulapani. 

Yajiiavalkya, Verse 46. 25 

So Brhaspati : “A debt incurred by the son, may be discharged by 
the. father, if agreed to (by him) ; or he may make (the payment) out of 
affection for the son; not otherwise.” (46). 

1. Verse 45 above p. 788. 

2. artraSTOTH — Implication-*5rsr%i?3>?t m3 Implication 

of something in addition of any similar object when any one is mentioned ; 
a part for the whole, or an individual for the species, or of a quality for 
that in which the quality exists. Apte, 

8. Oh. VI, 82. 
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L Verse 41. 

The Author will say 1 further on that a debt should be paid 
by sons and grandsons. He mentions by anticipation an exception 
to the rule 

Yajiiavalkya, Verse 47. 

5 That which was contracted for the purposes of 

spirituous liquor, lust, or gambling, or which is due as 
the balance of an unpaid fine or toll, as also a gift 
without any consideration the son should not pay (such) 
paternal debt. 

10 Mitakshara : — A debt which was contracted 2 for drinking 

Sura, spirituous liquor. Contracted for kaiua, lust, i. e. brought 
about by a passion for women. In dydte, gambling i. e, brought 
about by a defeat ( in it ); dandasulkayor, avas'ishtam, the 
balance due from a payment of fine or bride-price . Idle gifts 
15 vrithadanam, gifts without consideration , what has been promised 
to rogues, bards, wrestlers &c. As it has been said : “ What has 
been given to a rogue, a bard, a wrestler, a quack, a liar, and 
a cheat, and to swindlers, itinerant singers and dancers and to thieves 
bears no fruit. ’* 

20 * Page 32. 

Such a debt, when incurred by the father, the son and others 
should not pay i. e. to the vintner and others. 

Here from the use of the word ‘ balance ’ in the text “ a 
balance of an unpaid fine or toll ’’ it should not be supposed that the 
25 entire amount is to be paid. As Aus'anasa has said : “ A son 
should not pay a fine or the balance of it, the (amount of the) toll or 
its balance, and also whatever is not 3 legal or capable of being 
recovered by a suit. ” It has also been said by Gautama 4 : that 
" (money due from a father on account of) a debt incurred for 
30 spirituous liquor, or a sulka 5 , or in gambling, or for amorous pleasures 

2. Verse 50 p. 

2. gnqiSfsr i. e* SJTWRW Here the Instrumental has the force of the Dative. 
The instrumental denotes the under the s^r. ‘f#i ? 2-3-23. The example 
given in the is sRUff — where is equivalent to \ 

3* — see Durbar Kachar Odha Lai vs. Kachar Hursar 32 Bom, 

348 and cases cited in G-harpure ? s Hindu Law (1931 Ed. p. 232). 

Where the liability of the father arose under a criminal offence e, g , 
thept Or. misappropriation Mahabir Prasad vs. Baldeo Singh 6 All, 234. T&skan 
Pal Singh vs. D. Of. Agra 61, I. A. *350. 

4. Ob. XIL 38. 

5. Haradatta — interprets SuUca as bride-price. (t 

fr^rr rTrS# 5T u” sulka also means a tax, toll &c. 


Y<Sjnae>alkya -i Viramltredaya — When is a son absolved ? 1 

Verm 47. J 

as also a fine shall not involve a son*’. The meaning is that 
they do not devolve upon a son. By this (text) a debt which should 
not be paid has been mentioned. 


Viraraitrodaya. 

Even a debt incurred by the father, sometimes need not be paid ; 5 

that the Author states 

Yajfiavalkya Verse 47. 

For Surd ‘spirituous liquor’, and like causes, hrtam, ‘contracted’, 
dandam, ‘fine’, or iulkam ‘bride-price’, as also the balance of it. Of the 
three words is formed the Dwandwct, compound as if it is a single word. 10 
Vrthd, ‘idle’, without regard to dharma, what was promised to be 
given — all this (kind of) debt p'dtrkam, ‘incurred by the father’, ika, 
‘here’, i e., in satisfaction of a proceeding started in this world, putro, 

‘the son’, nadady&t , ‘need not pay’. For the father’s emancipation 
in the other world, however, he may pay at Ms option. 15 

By the use of the word eva, ‘also’, is excluded the non-payment 
of what was promised by the father for a religious purpose, vide the text 
of Katyayana 1 : “Whether while at ease or in distress, when a gift 
has been promised for a religious purpose, and the donor die without 
completing the gift, his son should be compelled to make it good; of this 2tf 
there is no doubt.” 

By the use of the word tatkd, ‘ similarly ’, are included 
merchandise, etc., mentioned by others, so says Gautama 3 : “Sons need 
not pay a surety debt, a debt incurred in trade, the bride-price, drinking 
and gambling debts, as also a fine.” ‘ Surety debt \ i.e., an obligation 25 
incurred as a surety for appearance, or surety of assurance. 

Brhaspati*! “A debt incurred for spirituous liquor, or a 
gambling debt, aa idle gift, a promise made under an amorous influence, 
or in wrath, a surety debt, or the balance of a flue, the sons should not be 
compelled to pay.” Vyasa : “ The fine or the balance of a fine, the 30 
bride-price, or a balance of it need not bs paid by the son, as also 
m vy&wak&rikam, i.e., that which is not incurred in accordance with law.” 
m Vy&ioa,h&rika,m, ‘not incurred according to law’, which is excluded by 
the law, sack as that which was caused to be entered into under 
compulsion. 35 


1. Verse 566 f or 654. 


2. Ch. XII. 88. 


5 Oh. XI, 51, 


788 Virami. S'ula. MitSksharil— - Mother's debt , the son need not pay . r Ydjmpalkya 
■ L Verse 48. 

Katyayana 1 explains what is incurred under an amorous influence 
or in wrath : “ Whether under a writing or even without it, what was 

promised, must be paid. What is promised to a woman of another 
should be known as a debt incurred under an amorous influence- (564).' 
5 Where after causing injury in anger or having caused destruction of 
property, what was promised by way of pacification, that should be 
known as a debt incurred in wrath” (565). 

Here, by the mention of a fine, comes to be included its balance ; 
its repetition again, therefore, is intended to indicate that such should 
10 be made in the case of a very large fine ; a small balance, however, need 
not at all be paid. According to Eatnakara it is deducible that in the 
case of a small floe even the entirety need not be paid. (47) 


S'ulapani. 

Yajnavalkya, Yerse 47. 

15 The father’s debts (incurred) for drinking spirituous . liquor or for 

sexual intercourse with women belonging to others, incurred for 
gambling, as a penalty ; the son should not pay. What has been 
admitted by the father as a debt to he paid is the ‘father’s debt’. A 
mother’s debt the son need not pay. (47). 


20 The Author mentions an exception to the text 2 “ Nor a 

husband that of the wife. ” 

Yajnavalkya, Verse 48. 

The debt of the wife of a herdsman, vintner, dancer, 
washerman or hunter should be paid by the husband,; 

25 since their livelihood depends upon them. 

Mitakshara ■- — (Jopah, herdsman i. e. a cowherd ; 
s'aundikah; a vintner i e. a liquor-manufacturer; S'ailushahj a 
dancer, i. e. an actor; rajakah, a washerman i. e. a dyer of clothes ; 

1 wyadhah, a hunter i. e. pursuing the game. 

BO By the wives of these whichsoever debt is incurred that should 

be paid by the husbands Yasmat, since, vrittih, their livelihood i e. 
living; tadas'rya, depends upon them , i. e., dependent upon women. 

1. Verses 564, 565. 

. .2, Tajn. II 46 page 784. 11. 28-29 above, ; 


it&jhawlhya-\ Vtramltrodfiya, S ulaplni Mitikfhar& — When it husband liable ? fgtt 
Vems 48-49. J 

By specifically mentioning the reason (of this rule) viz. 
since their livelihood depends upon them ’’ it appears that others 
also whose livelihood depends upon women should also pay a debt 
incurred by the wife. 


Viramitrodaya " 5 

‘Not the husband, that contracted by the wife, similarly’ ; thus it 
has been said 1 ; the Author mentions exceptions to this 

Yajiiavalkya, Verse 48. 

Gopah , ‘herdsman’ 2 . e., a cowherd ? saundikah , ‘a vintner’, i. e., 
a liquor-manufacturer ; iaildsho, ‘a dancer’, i. e,, an actor ; rajako, 10 
‘a washerman’ i. e., a dyer of clothes ; vyddko, ‘a hunter, i. e., one who 
subsists on hunted animals; the wives of these ‘ t&s&m ramm ’ their 
debts’; patir dadydt ‘the husband should pay’ ; since, te-skdm, ‘of these’, 
i. e., of the cowherd and the rest, vrttir, ‘livelihood’, i. e., maintenance, 
taddsrayd, ‘depends on them’, i. <?., is dependent on the wives. 15 

Here the statement of the rule having been made with the 
statement of the reason, it appears that others also whose livelihood 
depends upon their wives, such as the fisherman, potter &c., should pay 
the debts contracted by the wives. (48) 


S'ulapani. 20 

Yajiiavalkya, Verse 48. 

On account of the rule having been stated together with the reason, . 
the wives of foresters &c. also are included. (48). 


The Author mentions the exception to the rule that “ A wife 
should not pay a debt incurred by the husband 1 . ” 25 

Yajiiavalkya, Verse 49. 

A debt agreed to by her, or which was contracted by 
her jointly with the husband, or by herself (alone), should be 
paid by a woman. A woman is not bound to pay any 
other debt. 

1. Y&jfi. II 46 page 784 1. 3. ^ 


30 


5* 00 Mltakstisra ^When should a wife pay % V YdjkattaUeyd 

L Verse 49 . 

Mitakshara : “By the husband who was either dying or 
proceeding on a journey, pratipann&iu, a debt 
A debt which which was agreed 1 to, on being charged or 

was agreed to enjoined, such a debt of the husband, deyam, 
5 should be paid. should he paid . Likewise a debt which was 

incurred by the wife, patya Saha, jointly with 
the husband, even that, should be paid by the wife in the absence of 
the husband, when she is sonless. So also a debt which was incurred 
swayameva, by herself alone, should even be paid (by her). 

10 It may be said : — c ' It need not be mentioned that the three 

kinds, such as a debt agreed to by the wife, &c., should be paid by 
her because there exists no doubt about 2 it. 

The answer is that on account of the text 3 : “ A wife, a son, 
15 and a slave — all the three are considered to be incapable of having 

property; whatever they acquire becomes the property of him to 

whom they belong”, they are without any property J and a doubt 
may be created about the non-payment of agreed debts, &c., and 
hence the text : “ A debt agreed to by a woman should be paid by 

20 her” has been mentioned. Likewise the text referred to above does 
not lay down the incapacity of women and others to hold property ; 
inasmuch as the object of the text is to argue their dependence alone. 
Moreover, this will be made clear in the chapter on Partition, 

It may also be said : — “ Then it need not have been said that 
25 a woman is not hound to pay any other debt?’ because the non-liability 


1. The Translation given here is in accordance with the two glosses 
vis,, Balambhatti and Subodhini. The better rendering of the A£it&kshar& 
would appear to be as follows: “That which was assented to by the wife acting 
under the wish of her husband who was either in a dying condition or was 
about to set out on a journey.” This would make it a debt incurred by her 
but for and on behalf of her husband. The two glosses appear to indicate it 
as a debt incurred in the first instance by the husband, but of which the 
liability was subsequently undertaken by the wife when the husband was on 
his death-bed or about to set out on a journey. 

2. ». e. about her liability to pay, on account of the agreement. 

3. Manu VIII. 416, . . 


Y'lju'imlkyal • Mllikglwsrt: Vi rami: S'llla. — Acknowledged or enjoined debts . ■ tfQI 

Verse 49, J 

for other debt follows from the principal rule itself. 1 2 To this the 
answer is that it is mentioned as an exception to the general rule 
contained in the text.' — “ A debt agreed to by a woman should be 
paid by her, as also that which was contracted by her jointly with 
the husband.” The purport is that anyat, any other, bad debt, 5 
covered by the text- f ' a debt incurred for spirituous liquor or for 
amorous passion, &c.” should not be p ud even if it had been agreed 
to or contracted jointly with the husband. 

Viramitrodaya 

‘Not 3 the wife, (a debt contracted) by the husband or the son’. 10 
ending with this, it has been stated that a wife need not pay a debt 
contracted by the husband ; there, the Author states a special rule 

Yajnavalkya, Verse 49. 

A debt contracted by the husband, for whatever reason, what has 
been pratipannam ‘acknowledged,’ i. admitted by him as repayable by 5 
himself, that, or that which was jointly contracted along with the 
husband, or what was contracted by the wife herself, that must he paid 
by the wife ; no other debt is a woman bound by pay. 

e By the husband ’ — this includes by implication, ‘by the son’ also. 

As says Katyayana: 4 “contracted along with the husband, or the sou, 20 
or incurred solely by herself.” Narada 5 : “Not the wife should pay 
what was contracted by the husband, similarly that contracted by the 
son. Or if by a husband on the point of death she is requested — ‘Oh dear, 
pay this,’ then even if not acknowledged, sh8 should — if the woman has 
taken (his) wealth. ” (19) 25 

Sulapapi. 

‘Not 3 the wife &c,’ to this the Author states an exception 
Yajiiavalkya, Verso 49. 

By the words yad, wd &c., ‘or that which &o.’, vide the text of 
Katyayana 4 : “With the husband, or along with the son &o,”. 30 
Katyayana” : “By a husband who was about to die, when a woman was 
charged thus: ‘This debt should be paid by you”, even though not agreed 
to, she should be made to pay if she is possessed of wealth". (49). 


1. * e. the one contained in the first three quarters of Yajri. II. 40 

2. Y&jft. If. 47. S. Y'ajh, J I. IS. 4. Vtuee, 546. 

5. Oh. V. 16. also see Katyayana Verse 547. 6. Verse, 547. 

21 


792 Mlt^lcstiara — When should sons and grandsons pay r Ydjhavattcya 

L Verse 50. 

The Author mentions again the threefold classification, viz. 
what debt should be paid, and at what time also, and when should 
it be paid 

Yajriavalkya, Verse 50. 

5 When the father has gone abroad, is dead, or is 

immersed in difficulties also, Ms debt should be paid by the 
sons and grandsons ; in case of a denial, when established 
by witnesses, 

Mitakshara : — If the father, without paying a debt which is 
10 payable, pretah, be dead, or is gone to a distant 

A debt payable country, or is attacked by an incurable disease 
by sons and and the like, then the debt incurred by him when 

grandsons. made known, (should be paid) by the son or the 

grandson ; and even when there exists no 
15 property of the father, in their capacity as son and grandson. 

Here the order (to be observed) is also thus : in the absence of 
the father, the son, in the absence of the son, the grandson. When 
the son or the grandson, ninhave, set up a denial', a debt, krte, proved 
by (the plaintiff creditor) sEkshibhEvitam, by means of witnesses, 
20 and others should be paid by the sons and grandsons. This is the 
(order of) construction. 

* Page 33. 

Here the text says only so much, viz. “ When the father has 
gone abroad.” The particular interval, however, should be allowed 
25 as mentioned by Narada 1 : “ Where the father, uncle, or the eldest 
brother has gone abroad, the son (nephew or yonger brother) is not 
bound to pay his debt before the lapse of twenty years.” And even 
in the case of death, he should not pay before he reaches the age of 
majority. After reaching the age of majority, however, he should pay. 
30 That period, moreover, has been indicated by the same Author 2 
“ Up to the eighth year, a child is viewed in the same light as one in 
the embryo. A youth who has not reached the age of sixteen, is 
called a Pauganda. After that he is (considered as) a major and 
is independent in the absence of his parents. ” 

1. Oh. 1. 14. 

2. Narada Oh. I, 35-36. 
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YdjmmUrya "j 
Verne 50. j 

Although alter the death of the parents he becomes independent 
even though a minor, still he does not become liable for (the payment 
of) debts. As has been said 1 : “One, who though independent, has not yet 
attained (the age of) majority is not liable for a debt. For it has been laid 
down that (real) independence belongs to the senior ; (and) seniority 5 
is determined both by capacity and age. ” Similarly a prohibition 
against an arrest or summons is also noticeable vide 2 ’- “ One who has 
not arrived at years of discretion, a messenger, one about to distribute 
alms, one observing a vow, and persons immersed in difficulties, 
these persons must not be arrested, nor shall the king summon them 10 
(before a court of justice) ”. Therefore, “ Hence every one standing 
in the capacity of a son, leaving aside his personal interests, should 
free his father from debts by (all) efforts, so that he may not (have 
to) go to hell. ’’ ‘ Every one standing in the capacity of a son ’ 

should he explained as ‘ a son who has attained the age of majority \ 15 

For (offering) a s'rdddha , however, even a youth has authority, vide 
the text of Gautama viz. ■ “ One must not make him (a child) 

recite Yedie Texts, except in pronouncing Sivadht i 3 . 

By the use of the plural number in “ Sons and grandsons, ” 

(it is indicated that) if there are several sons who are divided, they 20 

should pay according to their respective shares. If they are 
undivided, and are living jointly in a body, giving the managership 
according to qualifications, it appears that the manager alone should 
pay. As says Narada 4 : ‘‘ Therefore, when the father is dead the sons 
should pay the debt each according to his share, when they are 2,5 

divided ; or if undivided (it should be paid) by one who holds the 

lead (in the family).” 

Here although, it has been generally said that ‘ the 
debt should be paid by sons and grandsons even then a 
distinction should be observed that by the son the debt should be 30 

discharged together with interest similarly as the father would do ; 
by the grandson, however, only the amount equal to the original 

1. By Narada Oh. I. 3l. 2. Narada Intro. I. 52. 

3. Gautama II, 5. The expression “ pronouncing SwadM ” includes 
by implication the performance of all exequial rites”, qnwr 

I 4 - Oh. I- 2. 


794 MitAktfiar}, Viramitrodaya-^rrawrfjsows for flu, principal amount only, r Yajhavalkya 

[ Verse SO , 

principal and not the interest. Vide the text of Brhaspati 1 2 • 
“ The debt of the father which has been proved, should be paid by 
the sons as if it were their own (debt) ; the grandfather’s debt should 
be paid in an even amount ; his ( i. e. grandson’s) son, however, is 
;> not liable to pay any debt. ” Here from the general use of the term 
1 proved, ’ the use of the term ‘witness’ in the expression “established 
by witnesses ” is by implication indicative of any means of proof- 
Equal amount ( samam ) i. e. as much as was taken should be paid; 
and not interest. His son ( iaisutah ) i. e. great-grandson is not 
10 liable to pay when he has received no property. This, moreover, will 
be made clear in the next verse. 


Viramitrodaya. 

In the case of a debt contracted by the father, or by the grand- 
father, when neither is available for payment, by whom should it be 
15 paid ? So the Author says 

Yajhavalkya, Verse 50. 

Proshite, ‘has gone abroad’ i. e., is travelling ; prete, ‘is dead’ ’ 
vyasane, ‘in difficulties’ such as by an incurable disease or the like, 
abkiplwte, ‘immersed’ i. e ,, overpowered % pitari , ‘on the father’ or the 
20 grandfather also; their ‘debt’ rnam ; ninhave ‘on a denial’?', e., on a 
concealment by the negotiator of the loan, or when disputed by the son 
and the grandson, s&kshy&dibhih ‘by witnesses’ &c., and the like means 
of proof ; bhAvitam t ‘established’ i. e. proved by the creditor, such should 
be paid by ‘sous or the grand-sons’, putmpautrerwd. 

25 By the use of the word apt, ‘also’, is included the taking on a 

‘renunciation’, (s^rn), vide the text of Vishnu 8 : “ When the person 
who borrowed the money is dead, or has become an ascetic, or has gone 
out on travel for twelve years or more, the debt should be paid by the 
sons or the grand-sons, and not by any further (descendants) if unwilling.” 
30 The expression ‘for twelve years’ has application where the 

debt is incurred for other than a family purpose. 

By the expression, ‘by the sons or the grand-sons’ are exclnded the 
great-grandsons, vide the declaration in the text “and not by any fnrtner 
if unwilling”. 

1. Oh. XI. 49. Bnt where ancestral assets have been recovered even a 
great-grandson is liable, see Masitullah vs. Darndar 53 I A 204-212; 48 All, 518. 

2, Oh. VI. 27. 


Ydjnawlhya*] VIramitrodaya, S'ulafnlni— ‘Extent of the liability , 795. 

Verses 50-51* J 

Here Vyasa 1 mentions a special rule : u A debt of the grand- 
fat liar should be paid ; a mn should pay a liability incurred on account of 
surety-ship ; lie should be compelled to pay an equal amount ; his son, 
however, must not be compelled to pay ; this is certain”. Samam, 
‘equal*, it* e. without interest. 6 His son*, i, e* the son of him who has to 5 

pay an equal amount. (50). 

S'ulapaiu 

Yajfiavalkya, Verse 50. 

When the father who has incurred a debt, is addicted to gambling, 
prostitutes, and other vices, or is attacked by an incurable disease or the 10 
like, as also when he has fallen, in a case of dispute, what has been 
demonstrated by witnesses and the like, should be paid. 

So N&rada 2 : “When the father is dead, the sons should pay 
the debt according to their shares”. Brhaspati 3 mentions a special rule : 

“ The father’s debt, when proved, must be paid by the sons as if it were 15 

their own ; . the grand-father’s should be paid, (but) equal 4 ; but his son, 
has not to pay at all”. ‘As if it were his own’, L e. with interest 

Katyayana 9 : “ When the father is alive, but is oppressed by a 
disease, as also when he has gone abroad for twenty years, a debt 
contracted by the father should be paid by the sons”. (50). 20 

In the discharge of a debt, the debtor, his son and grandson 
have been indicated as the three persons who are liable ; their order 
of liability has also been pointed out when they all co-exist Now 
the Author mentions the order (of liability) when these and (others 
also) who are liable, exist together 25 

Yajhavalkya, Verse 51* 

The heir who takes the heritage, should be made to 
pay his debts, as also he who takes the woman (of the 

1* TMs is an important text as if lays down different kinds of . 
liabilities and on different bases thus. (1) A son is liable to pay a surety-debt 
but only the principal, and not the interest (2) and so is a grandson liable 
to pay ihe grandfather’s debt, only the principal, and that too for an ordinary 
debt, but not a surety-debt. (3) In either kinds of debts and persons, the 
liability does not extend to their sons* Bee however, note 1 on p. 794. 

2. Oh. 1. 2. . 3. Oh. XI. 49, 

4. i. e„ without interest, see the text of VySsa and. the note on p»- 

5* Verse 548. 


79 g MitaKsfiara — Liability because of assets. r Y&jnavalJsya 

L Verse 51, 

deceased), or (failing these), the son when the parental 
estate has not gone to another. Of a sonless man; those 
who take the heritage (should be made to pay the debts,) - 

Mitakshara : — Property which belongs to another, but 

5 becomes one’s own otherwise than by purchase etc, is (termed) 

riktha, heritage . Be who takes the heritage by inheritance is 
(called) a riktha-grahah. He should be made to pay the debt , 
sa rnarn dSpyah. This is the meaning. He 1 who takes the 

property of another in the form of a heritage, should be made to 
10 pay the debts incurred by such a one, and not a thief etc. 

He who takes the woman i. e. the wife, is a Yoshidgrahah, 
He should be made to pay in the same manner. Whosesoever wife 
a man takes, that man should be made to pay the debts of him. 
The wife has been specially mentioned as it is (i. e. the term) 

15 incapable of falling under the term riktha, as also it is indivisible 

property. 

Putro, a son , also when the parental estate has not gone to 
anothsr , ananySs'ritadra'vyah, should be made to pay the debt. 
That which has gone to another is ‘ wealth gone to another, ’ 
20 anyasritam, He whose wealth, belonging to his father or mother, 
has gone to another is one whose wealth has gone to another, 
anyasritadravyah. Be whose wealth has not gone to another is an 
ananyas'ritadravyah ; Putrahinasya, of a sonless man, 
rikthinah, those who take the heritage, should be made to pay the 
25 debts. This is the construction. 

When these co-exist, the order ( of priority ) is the same as 
is stated in the text i. e. he who takes the 
* Page 34 heritage should be made to pay the debts ; in 

his absence he who takes the wife $ and in 

.■ 1 his absence the son. 

5L See Munshi Karim Uddin vs. Kumar Govind Krishna 31 A11.497 (P.C.) 
The liability is personal — The debts aie not a charge upon the estate. Laxman 
vs. /Saraswatibai 12 Bom. H. C. R. 98. 

As regards co-owners taking by survivorship; see Been Dayal vs. Jag dip 
Naran 4 LA. 247. XJdaram vs. Manu 11 Bom. 11. 0. E. 76. 

A widow taking assets is liable. Jay anti Subhaia vs. Alamelu Manjamma 
27 Mad. 45. But not, if the debt was improper. Kissendas vs. Rangubai 
‘ 9 Bom, L. R. 382, 



Mii&kfftsrll *--’ <Au objection stated and met. 797 

It may be said that of these the co-existence itself is not 
possible ; because according to the text 1 “ Not 
Objection brothers, nor the paternal ascendants, (but) the 
sons are entitled to take the heritage of the 
father, ” when a son exists, it being impossible for any other to 5 
take the inheritance. It is also not possible to find 
one ' who takes a wife’ — on account of the text 2 “ Nor is 
a second husband ever recommended for virtuous women.” 
Further, it is also improper to say, that the son should be made 
to pay the debt, as it has been (already) said that ‘the debt should be 10 
paid by sons and grandsons’. The qualifying expression ‘when the 
parental estate has gone to another’ is also meaningless, as it is 
impossible for the property to go to another when the sen exists ; 
and even if it were possible, that import is already expressed by the 
clause “He who takes the heritage &e,” Lastly, it should also not 15 
be said that ‘ (The debts) of a sonless man (should be paid by) those 
who take the assets,” because it has been established that he who 
takes the assets should be made to pay the debts even if the son 
exists. It follows therefore that much more is one who takes the 
assests liable to pay the debts when there is no son. 3 20 

To this the answer is as follows : It is possible that another 
may take the heritage (even) when the son exists, as there is no 
(right of) succession to inheritance for the impo- 
The Answer. tent, the blind, the deaf and the like others even 

though they occupy the ^position of sons. Moreover, 25 
the Author will say further on, 4 after commencing (in order) with the 
impotent and others, that “ these should only be maintained without 
a .share.’’ As Gautama 5 has said: “According to some, thes son of 
a woman of equal caste even does not inherit, if he be living 
unrighteously.” Hence also, when the sons are impotent or 30 
otherwise (incompetent), and the son of a woman of equal caste leads 
an unrighteous life, the uncle, his son and (like) others take the 
heritage. 

1. Of. Manu. IX. 185. 2. Of. Manu. Oh. V. 1 61. 

3. Here ends the fivefold objection. 

4. IL Yerse 140. 



5. Oh. XX YII1. 40, 


798 MUIkghara^l^om^ of others, r Y&pmmlhja 

L Verse 5L 

Although it is not possible for one to take the wife of another 
as the S'dstras 1 are opposed, still one who transgresses the prohibition 
certainly becomes liable to discharge the debts incurred by the former 
husband. A man is called a Yos'hidgrithi 2 when he takes the last of 
5 the four kinds of Swairini ( wanton ) women or the first of the three 
kinds of Punarbhii (re-married) women: As says Narada 3 “(Besides 
the lawful wives) seven other sorts of wives are mentioned in order, 
who had 4 previously belonged to another. Among these the Punarbhu 
( re-married ) is of three kinds, and the Swairini 
10 Nature of women ( wanton woman ) is fourfold (45). “ A maiden 
owned by another not deflowered, but bearing the taint of the 
and others. ' acceptance 5 (only) of the hand (by the bridegroom) 

is termed the first Punarbhu on account of the 
performance of the ceremony of marriage a second time 5 (46). When 
15 a woman has committed a crime and she is given in marriage to 
another by the elders, taking into consideration the usages of the 
country, is termed the Second Punarbhii” (52). Who has ‘committed 
a crime’ means who has ‘committed adultery’. “When a woman in the 
absence of the brothers-in-law, is given (in marriage) by her relations 
20 to a sapinda, who is of the same caste, she*is termed the third 
Punarbhii (48). When a woman, no matter whether she has borne 
children or not, goes to live with another man through lust, even while 
her husband is living — 'she is the first Swairini (49). One who, after 

1. Or ? as it would be opposed to the Sastras. But it should be noticed 
that a custom exists e. g. among the Ahirs of the United Provinces to take 
on to himself the wife of a debtor dying without redeeming the debt. And 
an instance was noticed very recently in Central India where the brother 
redeemed the wife of his deceased brother taken on by an unpaid creditor. 

2. One who takes the wife of another. 3. Ch. XII. 45-53. 

4. Ur. Tolly translates as, <{ Who have previously been enjoyed by 
another man”. 

5. Paoigrakana (crnotsifi? ) in the acceptance of the hand of the bride by 
the bridegroofen. 

6. In Dr. Jolly’s edition of the Narada Smrfci, this verse has been placed 
as descriptive of the last of the swairni women, exchanging it with verse 47 
which is given there as descriptive of the second Punarbhu . While both 
Vijnanesvara and Mitra-misra here as also in his Digest (see page 347) give this 
as descriptive of the second Punarbhu, In the Smrtichandrikt also Devacabhatta 
cites this as from Narada as characteristic of the second Punarbhu. (see p B 173 L 5) 


Tdjnamlkpa i M! tftlcfharft — Swairini and Pumrbku . 799 

Verm 51. J 

having left the husband of her youth and betaken herself to another 
man, returns into the house of her husband is known as the 3econd 
Swairini (47). When after the death of her husband, and leaving aside 
her brothers-in-law and other near relations a woman unites herself 
with a stranger through love, she is called the third Swairini (50). 5 

One who having come from a foreign country, or having been 
purchased with money, or being oppressed with hunger or thirst, 
gives herself up to a man, saying. — *{ am thine,’ — is declared to 
be the fourth ( Swairini ). “ The debts contracted by the husbands 

of the last of the Swairinis and of the first of the Punarbhus must be 10 
paid by him who lives with them. 5 ' 1 

The same author has mentioned even other persons (than 
these) who take the wife of another who are liable for the discharge 
of debts s “if however, a woman who has considerable property or has 
a child and repairs to another man with these, that man must pay 15 
the debt contracted by her husband, or he must abandon her.” 2 
One having considerable property is a Sapradhand i. e. possessing 
enormous wealth. So also “ He who has intercourse with the wife 
of a dead man who has neither wealth nor a son, shall have to 
pay the debt of her husband, because she herself is considered as 20 
his property.” 3 

Moreover, the repetition of the word putra is only indicative 
of order. By the expression ananyds'ritadravyah it is indicated that 
even when there is no heritage, of the many sons, he alone is com- 
petent to discharge the debts who is competent to take a share and 25 
not the incompetent, such as the blind and like others. The 
expression “Of a son less man, those who take the heritage” is also 
indicative of one who has no ‘son or grandson.’ i. e. if the great- 
grandsons etc. take the heritage then they should be made to pay the 
debts, and not otherwise ; this is the meaning. 30 

It has already been said that sons and grandsons should be 
made to pay (the debts) even when they do not 
* Page 35. take the heritage. As says Narada “If a 
debt which has been inherited in an uninterrupted 


1. Narada I. 24* 
3* Narada 1. 22 
22 


2* N&rada I. 2L 
4* 03a* I. 4* 
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line of descent has not been paid by the sons, such a debt of the 
■ grandfather must be discharged by his grandsons. The liability ceases 
after the fourth (person) in descent.” Thus everything 1 is faultless. 

Or, it has been said “ that failing him who takes .the wife, 
5 the son should be made to pay.” 

It has been laid down that failing the son, one who takes the 
wife should be made to pay. By the rikthi in the expression 
putralunasya rikthinah the wife alone is indicated. Because the 
text 2 is “She herself is considered as his property as also — “He who 

10 takes a man’s wife, takes his wealth.’’ 

It may be said, the two expressions viz. “ In the absence of 
him who takes the wife, the son should be made 
An objection. to pay the debt”, and “ In the absence of a son, 
he who takes the wife (should be made to pay)” — 
15 are mutually contradictory. When both exist, no one should be made 
to pay. (To this the answer is) •• There is no fault here. In the 
absence of those who take the last Swairini, the 
The answer. first Punarbhu, or a wife having considerable 
wealth, the son should be made to pay. And in the 
20 absence of a son, he who takes a wife having no property or child 
should be made to pay. This very thing has been said by Narada 3 : 
“Of the three viz. he who takes the wealth, as well as he who takes 
the wife, and (lastly) the son, he is liable for the debts who takes the 
wealth. The son is liable in the absence of him who takes the wife 
25 or of him who takes the wealth ; and he who takes the wife (is liable) 
in the absence of him who takes the wealth or of the son.” When 
all the three viz. he who takes the wealth, or he who takes the wife, 
and (lastly) the son, exist together, he who takes the estate becomes 
liable for the debt. The son, in the absence of him who takes the wife 
30 or him who takes the wealth. (The words) Sin and dhana make up 
(the compound word) Stridhana. Those who possess these (two) are 
(indicated by the compound word) Stndhaninau. In the absence of 
these two i. e. the Strldhaninau, the son alone becomes liable for the 

1. This has a reference to the five points of objection stated above. 

2. Narada. I. 22. 3* Oh. I, 23. 
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debts. In the absence of him who takes the wealth, or of the son, 
he who takes the wife is alone liable for the debts. In the absence of 
him who takes the wife, the son is liable for the debts, and in the 
absence of the son he who takes the wife. Thus is removed, as before, 
the apparent contradiction. 5 

Of the clause “ Of a sonless man, those who take the heritage’’ 
(should be made to pay the debts)’’ there is another explanation : 
When it is asked to whom these persons who take the wealth, or the 
wife, as also the son, should be made to pay, the answer is that they 
should be made to pay the creditor, in his absence his son &c. ; and 10 
when in the absence of his son &c. it is asked to whom should these 
be made to pay, this clause would have an application. 

The expression “Of a sonless man, those who take the 
heritage” means this : He who is the nktKt i.e. a saphyla, or another 
who is entitled to take the inheritance of a creditor who has no 15 
son or other issue, should be made to pay to him — the riktlu (the 
debtor). For Mirada 1 has said : — “Whatever debt is due to a 
(deceased) Br&hmana creditor who leaves issue is payable to the issue. 

If there be no issue it should be paid to his sahulycts, and on failure 
of these, to his own bandhus or kindred”. When, however, there are 20 
neither safculyas, nor relatives, nor the kindred, then it should be paid 
to the twice -born. On failure of these, it should be cast into the 
waters.” (51.) 

Viramitrodaya. 

Intending to mention persons other than the sons and the like, to 
liable to pay a debt, the Author proceeds 

Yajnavalkya, Verse 51. 

PutraMnasya, ‘of one without a son’, not oppressed with difficulties, 
possession of wealth, and competent; rikhthinah, ‘those who take the 
assets’, of the debtor, by any means whatever is to be proceeded against 30 
in regard to his property which he has made his own, such a one if he is 
indifferent, should by a regular procedure be made to pay the wealth in 
the form of the debt. In his absence, one who takes over the wife of 
the debtor should be made to pay. 


1, Oh, 1. 112-118. 
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The use of the word cha, ‘also 5 , is intended to include others not 
(here) specified who may (be made to) pay. Thus one not oppressed 
with difficulties, possessing wealth, and competent, such a son, or also 
a son not like him, who has taken the father’s entire property, is liable 
5 for the payment of his debt, as he has taken the entire estate. Thus here, 
the conclusion is that, in the absence of the first and the last, a son not 
oppressed with difficulties, possessing wealth, and who is competent, in 
his absence one indifferent who takes the heritage, in his absence, one 
taking the wife of the sonless man with property, and in his absence, 
10 a son though not possessing the aforestated qualifications. 

The word eva, ‘also’ is to be used after the clause ‘of one without 
a son 5 . From this, it has been pointed out that the debt of one who has 
a competent son, should not be paid by one who takes the assets or one 
who takes the wife. 

15 So Brhaspati 1 : “The liability for the debts devolves on the 

successor to the estate, when the son is involved in a calamity ; or on 
the taker of the wife, only in the absence of the taker of the estate”. 
Katyayana 2 also : “A son should be compelled to pay the debt, if he 
is free from worry, and capable of having property, and competent ; 
20 otherwise a son should not be made to pay (557). Where a son is found 
to be overpowered with difficulties, or is a minor, the taker of the assets 
should be made to pay it, and in his absence, the taker of the 
wife (576)”. 

This rule of adjustment is in regard both to difficulty and equity, 
25 and is also approved of the Mis'ra ; and therefore any opinion in other 
digests contradictory of this should not be admitted. 

As regards the clause, ‘of one sonless, those who take the 
heritage’, the Mitakshara 3 explains that by this it is stated that in the 
place of a sonless creditor, those of the Sapind&s who take the assets 
30 should be caused to be paid by the debtor. 

In the case of a taker of the wife, Katyayana 4 explains : “What 
was contracted by the moneyless and sonless vintner and the like, that 
man who enjoys his wives must pay his debt” (577). By the word ddi, 
‘and the like’, are to be included those who depend for their livelihood 
35 upon their wives. Similarly 5 : “Those who have gone on a long journey, 

1. Ch. XI. 52. 2. Verses 557, 576. 

3. p. 301. 1. 5-10, 4, Verse 567, 

5, Verse 575, 
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who have been cast off* and who bear the marks of dullness in intellect 
or insanity, of these even though living, the debt should be paid by those 
who have resorted to their wives or assets (578).” 

Narada 1 : a One who is a maiden yet, not deflowered, but bearing 
the taint of the acceptance (only) of the hand (by the bridegroom) Is 5 
termed the First PunarbhU on account of the performance of the 
ceremony of marriage a second time (46). Taking into consideration the 
usage of the country, when a woman Is given lo marriage to another by 
the elders, when she has been guilty of a crime 2 , such a one is termed 
the Second (Ponarbhu 3 ) (52). In the absence of the brothers-in-law, 10 
when a woman Is given in marriage by the b&ndhavas or kinsmen, to a 
man of the same varna and of the same pind*S she is termed the 
Third (Funarbhu) (48). When a married woman, either when she has 
borne children, or has not had children, resorts to another man through 
lust, while yet her husband is living, she Is called the First Swairini (49). 15 

One who, after having left the husband of her youth and betaken 
herself to another man, returns to the house other husband Is known as 
the Second Swairini (47). When after the death of her husband, 
leaving aside her brother-in-law and other relations, a woman unites her- 
self with a stranger through love, she is called the Third Swairini (50). 20 

One who having come from a foreign country, or having been 
purchased with money, or being oppressed with hunger or thirst, gives 
herself up to a man saying — ‘I am thine 9 , — is declared to be the 
Fourth Swairini (57). In regard to the one who Is the last of the 
SwainnU, and the one who is the first of the PumrbMs — the debts 25 
contracted by the husbands of these, must be paid by the man to whom 
they resort (L 24)”. (51). 


S'ulapaui. 

Yajilavalkya, Terse 51. 

RMhagrithah , ‘Who takes the heritage/ such as the unci© &c„ 30 
on account of his relationship, one who has taken the assets ; such a on© 
rTjtam ddpydh, ‘should be made to pay the debt". So also the taker of the 
wife even. The son capable of taking property and devoid of any estate ; 

L Oh. XII. 46-52 $ and Oh. 1. 24, 

2, L a, adultery. 

3* see not© 6 on p. 798 above. 

4, is the reading In Jolly, Mitakshard, and in both the . 

works of Efiim, would be a better reading. 
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who has not received the father’s property ; not one who has taken the 
father’s property, such a one being included in his capacity of having 
taken the assets. Of one without a son, those who are competent to take 
the heritage, such as the uncle &c. 

5 Of the taker of the heritage, or of the wife, or the son, when 

and by whom should be paid ? So Narad a 1 : “ Of the three viz. : 
he who takes the wealth, as well as he who takes the wife, and (lastly) 
the son, he is liable for the debts who takes the wealth ; the son is liable 
in the absence of him who takes the wife, or of him who takes the wealth ; 
10 and he who takes the wife (is liable) in the absence of him who takes the 
wealth, or the son.” In the absence of the taker of the wife or of the 
heritage even by a son who is not competent may be paid ; when the taker 
of the wife or of the heritage are available, only by a son who is competent. 
On this rule of adjustment Katyayana 2 says: “A son should be compelled 
15 to pay the debt, if he is free from worry ; is capable of having property 
and is competent ; otherwise, the son should not be made to pay (557). 
Where the son is oppressed with difficulties, or is seen to be a minor ; 
in such a case, the taker of the property should be compelled to pay, 
and in his absence, the wife-taker (576). ” (51). 

20 While mentioning the prohibitions regarding the recovery of 

debts from particular individuals* the Author mentions other 
prohibitions. 

Yajnavalkya, Verse 52, 

Among brothers, between the husband and the wife, 
25 and between the father and the son, the relation of surety- 
ship, lending, or being witnesses has not been allowed while 
they are undivided. 

Mitashara : — The relation of a surety is suretyship, 
pratibhavyam. Of the brothers, of the husband 
30 The relation of and wife, and the father and son while the estate 
suretyship, lend- is undivided, avibhakte dravye, i. e. before 
ing and being the partition of the estate, the relation of surety- 
witnesses prohi- ship, lending, or being a witness has not been 
bited when ( the allowed, na Smrtaip, by Manu and others. 
35 family) undivided. Nay, it has even been prohibited as there is (still) 

the community of wealth. As it is quite possible 


1. Ob. 1.23, 


2. Verses 557, 576, 
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that suretyship and being a witness might lead in the end to loss of 
money, and also as a debt requires necessarily to be repaid. 

This rule (of prohibition), however, applies when there is no 
mutual consent For, by mutual consent, the relationship of surety- 
ship &c- may indeed take place even though ( the members be ) 5 

undivided. After partition, it takes place even though there is no 
mutual consent. 

It may be said, the prohibition against the relation of surety- 
ship &c. between the couple before partition is not 
An objection. proper- As there is no (possibility of a) partition 10 
between them, the qualification 1 would be 
meaningless. And the negation of a partition has been laid down 
by Apastamba 2 (thus) •• — “No division takes place between husband 
and wife.” 

(To this the answer is ), True ; but the absence of a division 15 
has a reference only to the rites which can be 
An Answer. performed by means of the S'rauta 3 and the 
Sm&rta 3 fires and to the rewards proceeding from 
these (rites), and not moreover to all kinds of acts and property. For, 
after stating that no (division) takes place between the husband and 20 
the wife and anticipating the question ‘ Why does it not take 
place ’ ? the (same) author has thus laid down 
Page 36. the reason (for this rule) : “ For, from the time 

of marriage, they are united in religious 
ceremonies, likewise also as regards the rewards for works by which 25 
spiritual merit is acquired 1 ” For i. e. since their union has been laid 
down in religious ceremonies beginning with the acceptance of 
the hand (of the bride by the bridegroom), vide the text : “ The 
husband and wife should consecrate the (sacred) fire. *’ Therefore 
since the two have a joint right in the consecration of the fire, they 30 

1. viz. 'before partition’. 2, 2-6-14. — 16. 

3. A Srauta ( 41ft ) karma is that which is prescribed by the Srtrfi or 
Veda. A Smarta ( *rn<f ) karma is that which is laid down in the Smrtis. e. g, 
in the several Gfhya works of each $akha of the several Vedas. 

4. Apastamba 2-6-14-(17-l8.) 
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have also a (similar) and joint right in regard to the rites which are 
to be performed by means of the sacred fire prepared by means of 
the consecration. Moreover, from the text 1 : ( “ Let the house- 

holder perform) the Smdrta ceremonies on the nuptial fire &c. ”, the 
5 two have a joint right even in (the performance of) the rites 
to be performed by means of the nuptial fire. Therefore in 
ceremonies which are independent of either of the two fires such as 
the purta 2 rites, the husband and the wife have each a right 
independently of one another. Moreover, the (perpetual) union of 
10 the husband and wife has been laid down in reference to (the 
attainment of) heaven &c. (which are) the rewards for meritorious 
deeds. Vide the S 'ruti text 3 ; “ May you (two) start an imperishable 
body in the heaven ” &c. Thus it should be understood that the 
union of the two exists in reference to those acts (only) for which 
15 they have a joint right, and not, moreover, in the rewards also 
of those performed with the husband’s permission such as ptirta. 

It may be said that the jointness (of husband and wife) has 
been laid down even, in connection with the ownership over wealth 
vide the text 4 : — “ And with respect to the acquisition of property. 
20 For they declare that it is not theft if a wife expends money on 
occasions (of necessity) during her husband’s absence. ” 

( To this the answer is), True ; but this text has indicated the 
ownership of the wife over wealth, and not an absence of a division 
&c. Since after stating “ With respect to the acquisition of 
25 property ” the Author 5 has mentioned the reason of the rule (stated) 
there. Thus, it means, that since Mann and others do not declare 
it to be theft in cases where in the husband’s absence, the wife 
spends on special and necessary duties such as offering a meal or 

1. YSjn.I. 97. 

2. Purta -^ — as opposed to and contradistinguished from See 

further on MitUkshara. Sk. p. 81. 1. 1-2. An fa Karma has been thus defined:- — 
sriafit ?rr: i ii While a ^ Karma 

has been thus defined:— =3 l sparrfmRUT: H 

3. Taittiriya Brahmana III. 7-5. 

A A 

4. Apastamba 2 * 6. 14. (19. 20*) 5. i. e. Apastamba. 
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alma to a guest, therefore the right of ownership over property 
exists in favour of the wife also. Otherwise it (*. e. her act) would 
be theft. Therefore a wife also may have a share at the option of 
the husband and not of her own will. As the Author (himself) says 
further on 1 : “ If he make the allotments equal, his wives should be 5 

given equal shares.” 


Viramitrodaya. 

la the chapter on payment of debts, in the portion stated with 
the text ‘ Debt which may be paid, and which may not be paid &c. ’, 
while stating to whom it may not be paid, in that connection, the 10 
Author states other prohibitions also in that place 

Yajfiavalkya Verse 52. 

In the word avibhakta , ‘undivided', the past participle (Ata) is 
used in the abstract 2 sense. Therefore, when there has been no 
separation, bhrdtrndm , ‘between brothers' mutually, dampatyoh , 15 

‘between a couple’ i. a. a husband and wife, as also between a father and 
son, prdtibkdvyam , ‘the relation of suretyship’, i. e. bail, mam, ‘lending’ 
i. e. giving of a loan, sdhhyam, ‘being witnesses,’ (position of a witness), 
for establishing a point in dispute, na smrtam , ‘has not been allowed’ i. e. 
is not approved of the Sm-ftis. 20 

The word atha, ‘or’, is indicative of the inclusion of the paternal 
uncle, brother’s son, and like others. The word cha, ‘and’ indicates the 
inclusion of re-united relations. The word tu , ‘however’, indicates the 
non-application of this rule in the case of consent or in regard to 
extraordinary things. Thus when the other party is agreeable for a 25 
suretyship or to the testimony, then the son &c. can become a surety, as 
also a wituess for the father and the like. In the case of Saud&yika 3 
articles, even when not separated, mutual transactions may take place. 

After partition, however, the relation of suretyship may certainly 
exist, it has been expressly stated— ‘when unseparated’, and also as 30 
there could be no objection. In the case of suretyship and being 
witnesses other particulars will hereafter be mentioned (52). 


1. i. e. Yajfia. II, 115. 

2. *rr% *. «. in a state or condition of separation. 

3. g — affectionate gifts received individually. These do not 
become part of the family property, but are owned by the donee as of their - 
personal right. 

23 
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S'fllapasti 

. Yajnyavalkya? Verse 92. 

The meaning is plain. Narada : ! “ ( The acts of ) giving evidence, 
of becoming a surety, of giving and of taking, may be mutually 
9 ' performed by divided brothers? but not by imseparated ones. (52)* 


THE LAW OF SURETYSHIP 


Now the Author proceeds to consider the law of suretyship 

Yajfiavalkya, Verse 53. 

For appearance, assurance, and for payment 
10 is suretyship ordained. The first two, however, should be 
made to pay in case of default, while in the case of the 
last, the sons even (should be made to pay). 

Mitakshara : — Pratibhavyam, suretyship , is a ‘ contract 
with another person with the object of creating 
15 . Suretyship is confidence. ’ That, moreover is divided threefold 

three-fold. according to the difference in the subject-matter ; 

e. g. dars'ane, for appearance , viz . with the 
words u whenever his appearance is necessary, I shall produce him ” ; 
pratyaye, by way of assurance, e.g. confidence i.e. ‘‘upon my assurance 
20 lend him money, he will not deceive you. Since he is the 
son of such and such a person, or he possesses a very fertile land, 
or possesses an excellent village ” ; dane, for payment , e. g. “If he 
does not pay, then I myself will pay. ” Thus is suretyship ordained, 
(this) clause is to be taken along with each. 

25 Adyau tu, the first two however, i.e. the sureties for appearance 

and of assurance ; vita the, in case of default , i. e. if things turn out 
otherwise, that is to say in case of non-appearance or a breach of the 
assurance ; dapyau, should be made to pay, i. e. the amount at 

1. Oh. XIII. 39. 


Ydjnmalhya l S'ftlap&Qf, & Mit^kshara— Kinds of Sureties. §ft§ 

Verses 53-54. } 

issue, to the creditor by the king ; itarasya, in the am of the last, 
i. e. of the surety for payment, even the sons should be made to pay 1 . 

By default, vitathe, is meant when the debtor evades 
payment either fraudulently or by { pleading ) poverty. By saying 
‘ in the ease of the last even the sons’, it has been ( impliedly ) said 5 
that the sons of the first two should not be made to pay. By 
mentioning f the sons ’ it has been indicated that grandsons should 
not be made to pay. 


S'ulapani. 

Yajnavalkya ; Verse 53 10 

Suretyship has been ordained in regard to three viz. appearance etc,, 
Adyau ‘ the first two i. e. the sureties of appearance and of assurance, on 
a non-observance of the condition should be compelled to pay. In the 
case of the surety for payment, the sons also must be made to pay. So 
BrhaspatP : “ For appearance, for assurance, for payment, and also for 15 
delivering the assets of the debtor : it is for these four different purposes 
that sureties have been ordained by sages in the system ( of law ) (39) : 

One says, ‘ I will produce (him)’; another says, ' He is a respectable man 
the third says ‘ I will pay the debt ’, and the fourth says ‘ I will deliver 
his goods ’ (40). The first two, on a failure of the promise, shall be made 20 
to pay immediately the amount ; while the two last, on a breach of the 
engagement (by the debtor); and in their absence, their sons also.” (41). [53], 


With a view to make this very thing clear, the Author says 

Yajnavalkya, Yerse 54. 

Where a surety for appearance dies, or also a surety 25 
by assurance, the sons of such a one must not pay the debt; 

("but they should pay) in the case of a surety for payment. 

L In tlie case of a surety for payment, the sons are liable. TkangaMmal 
yg, Arunachalam 41 Mad. 107 L and this liability is independent whether 
any consideration was received by the father. Dwarka Das vs, Krishna 
55 AIL 675. 

2, Oh. XI. 89-41, 
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Mitakshara When d&rs'anapratibhuh, a surety for 
appearance, prafcyayiko wa, or a surety by 
Sons of a surety assurance , mrtall, dies, i. e. goes to heaven, then 
for appearance need the sons of these two must not pay the paternal 
5 not pay the debt. debt which has been incurred as a surety. 

Where, however, danaya Sthitah, a man 
standing surety for payment, dies ( pratibhfih ), tatputra dadyuh, 
Ms sons should pay , (and) not the grandsons. And these too should pay 
the principal amount only, not the interest; Vide the text of VyaSa 
10 viz.- “ A grandson should pay the debt of the grandfather, as also 
a son that which is incurred as a surety, equal (in amount) to the 
principal only ; their sons, moreover should not pay. This is (the) 
fixed (rule). ” 

A grandson should pay his grandfather’s debt excepting 
15 that which was incurred under a suretyship, 

* Page 37. equal in amount, i. e. as much as was taken, 
and not the interest Similarly the son also 
(i.e. of the debtor) should pay his father’s debt incurred as a 
surety equal only to the principal amount. The sons of these, 
20 i. e. of the son and the grandson, i. e- the grandson and the 
great-grandson, should not be made to pay a surety-debt or even a 
debt which is not a surety -debt respectively when they have received 
no property. 

As for the text 1 : “If the debtor is moneyless, and the surety 
25 possesses wealth, he shall be liable to pay the principal ; he should not 
pay interest, *’ that too should be explained as follows : — Lagnakah 
is the surety, Khddakah , is the debtor. If a lagnaka dies possessed 
of wealth, then only the principal amount should ba paid by his son, 
not the interest. 

30 Where a surety for appearance or a surety by assurance has 

stood surety after obtaining a sufficient pledge, there even his sons 
should pay the surety debt out of that very pledge. As says 
Katyayana 3 : “ Where a man stands surety for appearance after 

1. Of Iiarita; see Smrtichandrika. p. 150 1. 11. 

2. A guarantee that a judgment-debtor would file au insolvency petition 

within a specified period is a guarantee 1 for confidence ’ and therefore the 
sons are not liable. Kottapalli Lakshminarayana Rao vs. Kanuparti Hanumanta 
Rao 58 Mad. 375 at p. 376. 3. Verse, 534. 



Ydjnavalhya 1 S7i.Iap&al & Extent of the liability* gJJ 

Verses 64, 65. j 

obtaining a sufficient pledge from the debtor, his son shall be 
compelled to pay the debt from it in the 1 absence of his father. ” 

The use of the word assurance indicates by implication (also) 2 
appearance. In the absence of the father i. e. when the father is 
dead or has gone to a distant region. 5 

S'ulapaui. 

Yajiiavalkya, Verse 54. 

This verse is for the purpose of ordaining payment by the sons of 
the surety for payment only ; and thus there is no repetition, so 
Katyayasia s : “ A surety obligation is never to be paid by the grandsons ; 10 
by the son even an equal amount is to be paid, in all cases of a paternal 
debt ”, (54). 

Where there are more sureties than one, (a question would 
arise) how should the debt be paid ? So the Author says 

Yajiiavalkya, Verse 55. 15 

When there are more sureties than one, they should 
pay an amount proportionate to their shares. But when 
they are bound jointly and severally, they may pay 
according to the choice of the Creditor. 

Mitakshara : — If in one transaction, there are two or 20 
bahavo, more sureties, then they should divide 
Mode of payment the debt and (each) should pay proportionately 
of debt when there to the share (of each). Ekachhayasriteshu, 
are several sureties, when sureties are bound jointly and severally 

the (Chhdyd) image i. e. the resemblance of one 25 
i. e. of the debtor. (Those) whose liability is determined by it 
are known as sureties bound jointly and severally. As the debtor 
stands liable for paying the whole amount, so also are the sureties for 
payment bound jointly and severally to pay the entire amount. 

In this way when there are sureties for appearance or by 30 
assurance, as also those who are bound severally they should pay 

1. WijsKlci^ is another reading— -which would mean ‘even when the 
son has not received assets from the father.’ 

2. t. e. the mention of the surety for appearance includes the surety 

by assurance, 3. Verse, 56J, 



8J2 M!$Akstaar&~t7<w<* and several liability, f Ydjmmlkya 

IVerses 55, 56, 

according to the choice, yathakamam, i. e. according to the wish 
o£ the dhanikah, i. e. the creditor. And hence, whomsoever the 
creditor asks, having regard to his wealth &c., that one should pay 
the whole amount and not a portion. 

5 Of those who are severally bound, if any one has gone abroad 

and his son is near, then he should be made to pay the whole 
according to the option of the creditor. When, however, he is dead, 
his sou should be made to pay to the extent of his father’s share 
without interest. As says K&tyayana 1 1 a Of sureties jointly and 
10 severally bound, any one who is available may be made to pay. In 
his absence abroad his son should be made to pay the whole. But 
if he be dead, his son should be made to pay equal to the share of 
the father. ’’ 


S'ulapani. 

15 Yajnavalkya, Verse 55. 

In regard to a debt, where the sureties are limited by portions, there 
in the absence of the debtor, they should pay the portion of each his own. 

When sureties are bound as responsible for 4he debtor singly, the 
creditor may, at his option, recover the entire debt from one surety 
20 alone (55). 

Having stated the law relating to the payment of debts under 
a contract of suretyship, the Author states the law as to the recovery 
of the amount paid by the surety 

Yajnavalkya, Verse 56. 

25 For a debt which a surety has been made to pay 

publicly to the creditor, double that amount becomes 
repayable to him by the debtors. 

Mitakshara :• — The amount 'which, yad, the surety 
pratibhuh, or his son being harassed by the 
30 Debtors should creditor, is publicly, prakasam, i. e. in the 
pay double to presence of all the people, made to pay, dapito ; 
the surety. to the creditor, dhanino ; by the king, and not 

which he has made voluntarily by going to him 
out of a craving for a double amount. As says Narada 2 : “Wbat- 


1. Verse, 538, 


2. Oh. I. 121. 
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Vtrse 56. j 

ever amount the surety shall pay when harassed by the creditor, the 
debtor shall pay double the amount to the surety’’; rnikaih, i. e, by 
the debtors ; tasya, of him, i. e. of the surety ”, dwigunam, a double, 
pratidata vy am , becomes repayable. That, moreover, should be paid 
forthwith without waiting for any particular time, because that is the 
force of the text. This, moreover, has a reference to money (only). 

It may be said that this text 1 regarding sureties lays down a 
rule as to the double (payment ) 2 only. And this 
An objection rule is deducible even without prejudice to 
the one previously 3 laid down i. e. (about the 
increase) which indicates the (several) periods of time. Just as 
the rule 4 regarding the performance of the ritual for the birth (of a 

T. "i.e. Yfipu II. 56. 

2. And not; that the double Is payable at once., 

3. »\ e. Yajfi. II. 37-39. 

4. The Jaleshti Nyaya ( ) ia mentioned by Jaimini in 

Sutras 38-39 of the third Pa da of the fourth Adhyaya. The discussion in this 
Nyaya turns upon the question whether the ( Jateshti ) should be performed 

before or after the STirf^q (Jatakarma). — The maintains that it should be 

performed immediately after the birth of the child, but the says it 

should be after the and the conclusion is to the same effect. 

The relevancy of this discussion here will be seen thus: The 
lays down in substance the general rule ol interpretation that where there are 
two rules and they refer to the same subject-matter, they should be so 
interpreted and applied as to avoid as far as possible the fault of incongruity 
(see fora fuller discussion the Jgsfifipfr Text p. 32 & Trants. pp. 78-80 and 
on verse 56). In the present case the application of the is invoked in 
this way by the $ 5 ^ (objector). Yajnavalkya in verse 37 lays down the rule 
about the periods of time when interest is allowed to accumulate. In the 
present verse (i. e. 56) the rule laid down is that a surety who is compelled 
to pay is entitled to a double. Therefore the suggestion in the is that 
the rule in verse 56 should be taken as subject to or without prejudice ( 3TW ) 
to that in verses 38 and 89 ; so that the double that the surety is entitled is 
not payable at once but subject to the conditions laid down in verses 38 and 39, 
This position has been refuted by the and the conclusion arrived at is 

that the double that is due payable to the surety under this verse is payable 
at once ( ^ W f%*FT gp Frsxpat ),. Note the following extract from the Subodhini. 

^gq%r: f m\ arenVlf w * srsfnwi^r 

ffvnilprf fff# m s mm ww Bgpnpftft i and 

there he states conclusion mm sTrSTsii t$<rar I 

(P, 32 a 1. 15. Eng. Trs. p. 78 1. 28 and p, 1, 15. , 


payable ? f“ Ydjnanalhyd 

L Verse 66. 

child) is (understood as being) laid down (to be) without prejudice 
to the rule about (the period of) impurity. Moreover, if it (i. e. the 
rule) is understood as laying down an immediate increased payment, 
it being impossible for an immediate (increase) 
5 * PAge 38. u e. a calf in the case of the female of a beast, 

it carries us to the payment of the original 

principal alone. 

(To this the answer is) This is wrong. The present text 
would be meaningless if it is understood as 
10 The answer laying down a rule as to the doubling only 

(of the principal), since the rule as to the 
doubling (for the principal) by regard to the periods of time has 
already been established by the text 1 : “Of cloth, grain and gold the 
utmost increase is fourfold, threefold, and twofold.” As for the 
15 female of a beast, even under the rule of increase by lapse of time, 
if there is no progeny, the beast alone is to be returned. Moreover, 
even when some time after the payment of the amount the surety 
comes to an agreement with the debtor, it is possible to have the 
progeny then, or he may return the female beast along with the 
20 progeny already born before. So there is no force in this objection. 

Again, a surety-debt 2 is a debt, which is incurred voluntarily* 
sad the payment made by the surety is therefore necessarily a 
voluntary payment. And there is no interest allowed for a voluntary 
payment before a demand. As has been said: 3 “A friendly loan 
25 does not carry interest when no demand is made. If it remains 
unpaid on being demanded, it carries interest at five per cent.’’ 
Therefore this text lays down that this debt which originates in a 
voluntary payment (by the surety) even though undemanded 4 would 

1. Yajn. II. 39 see above p. 769. 

2. Here there is an attempt at a pun upon the word The 

compound is to be solved as — given for the pleasure of the payee and 

not (sfirtfr) the payer. The fallacy is best exposed by taking the original 
word as it is. In Sanskrt it may mean “something given for pleasing 

another” or it may mean a friendly loan — as it is technically understood in 
the text cited from Narada. The ground for the objection stated in the text, 
is supplied by the ambiguous middle 

3. By Narada I. 109, 4. i. e. By the surety. 
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Verses S6-S7, J 

(at the most) increase in course of time as far as double, commencing 
from the day of the payment, is what is ( intended to be ) stated by 
this text. 

This also is wrong. Such a conclusion cannot be drawn from 
this text. The only inference dedueible is that a double should be 5 
repaid. Therefore, what has been said above is proper viz. that 
having regard to the force of the text the double should be repaid 
without regard to the rule as to the periods of tune. 


S'ulapani. 

Yaji'iavalkya, Verse 56. 10 

Where the surety or his son lias been compelled by the creditor to 
pay the amount, to him the debtors should pay double the amount. 

By what time such double becomes payable, has been stated by 
Brhaspati 1 : “ When a surety pays on a demand (an amount) which has 
been vouched for, after the lapse of three fortnights, that amount 15 
(the debtor) is bound to pay ” (56). 

The Author mentions exceptions to the rule as to a double 
payment to the surety which has been laid down (above) as a general 
rule 

Yajnavalkya, Verse 57. 20 

Progeny in the case of female beasts, three-fold in 
th“> case of corn, four fold in the case of cloth, and eightfold 
in the case of liquids 2 . 

Mitakshara — Like the double, in the case of gold, the 
female beasts &c. should be caused to be returned with interest 25 
as declared ab >ve without regard to (the rule as to) time. As for the 
verse itself 3 , it has already been explained. The purport is that 
whichever limit has beets laid down as the h : ghest (increment) for 
each particular thing, with that increase it should be paid at once by 
the debtor to the surety who has paid (die principal), and without 30 
waiting for any particular period 

1 . Cu. XL. 44 . 

2. i. o. are allowed to a surety who has paid the debt on account of the 
principal debtor. 

3. «. e. of Yajn. v. 57. 
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L Verse 57. 

When, however, a surety for appearance is unable, at the 
appointed time, to produce the debtor, then a three fortnight’s time 
should be allowed to him for finding out the debtor Then if he 
produces him, he should be released 1 , otherwise he should be made to 
5 pay the amount in dispute. Vide the text of Katyayana 2 : (< As 
for finding out an absconding debtor, time should be given to the 
extent of three fortnights as the farthest limit. If during that time 
the surety point him out, the surety should be absolved. If 
(however) the surety do not point him out after the lapse of the time 
10 (allowed), he should be made to pay the amount guaranteed. This is 
also the rule when he (i. e. the debtor 3 ) is dead.” 

The same writer 4 has also laid down the rule prohibiting 
particular persons from becoming sureties s “Not the master, nor 
an enemy, nor one holding a power from the master ; nor one under 
15 restraint, nor a convict, nor even one (who is) of a doubtful character; 
nor also an heir, nor a friend, nor the resident student, nor one 
engaged on a commission from the king, nor also those persons who 
have entered the fourth 5 order, nor one who is not competent to pay 
(the amount to) the creditor and an equal amount to the king as a 
20 fine, nor one whose father is living, nor a wayward, nor one who is 
not (properly) known, should be accepted as a surety guaranteeing 
performance by himself”. Sandigdhah, one of a doubtful character, 
Abhis'astah, i. e. one upon whom hangs an accusation. Atyantavdsinah 
resident students, i. e. students leading a celibate life and specially 
25 known as Naishfhika brahmach&rinah 6 . 

Here ends the law as to sureties. 


Viramitrodaya. 

In regard to a transaction with surety, the Author states special 

rules. 

1. Prom his liability as a surety. 2. Verses, 532, 533. 

3. See Balambhatti. 

4. Katyayana Verses, 114,115,116. 

5. i. e. the last of the four stages of life according to the Aryan law 

viz. irtjfob and The life of a celibate, householder, hermit^ 

and an ascetic. 

6. See Yajn. I. 50 and Mit&kshara thereon pp. 792-794. 
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Yajilavalkya, Verses 53, 54, 55, 56, 57. 

D&ne % "for payment, i> e* making payment himself, by recovering 
from the debtor and making over* 

Moreover, Bfliaspati 1 makes this clear : “Mow, one says fi I will 
produce (thk nuai i) J ; another says, ‘He is a respectable man 5 ; the third 5 

says, 4 S. will pay the debt 5 ; and yet another says, ‘I shall deliver the 
goods* 1 (40)* Ibe first two however, on a failure (by the debtor in his 
engagement) should be made to pay the amount advanced at the time ; 
the last two also, on a breach of the engagement (by the debtor), and in 
their absence, their sons also, ( 41 )**. 10 

He who says, 4 I shall produce before you the man proceeded 
against 5 he is one kind of surety. In this way is to be connected further 
on also* M shall pay 9 , so says another; thus is it to be connected. In the 
expression Kdyau tu Hhe first two, however 5 , by the use of the word tu, 
‘however 5 , it, has been indicated that of the first two kinds of sureties, 15 
sons must not be made liable to pay# ‘On a failure 5 , i, c M when there 
occurs a discrepancy in the matter of the appearance or the goodness 
vouched for, the sons also shall be compelled to pay. This construction 
follows from the consequential change in the case inflexion. By the 
use of the word dpi , are included the sureties for payment 20 

The author of the Mitakshara says tn d the Author farther 
expounds what ha! already been stated before. As a master of fact, 
however, the rule stated in the first 2 versa relates to sureties when 
living ; the word itarasya > ‘of the other 5 , meaning of the one gone abroad, 
and for a surety who is dead, the rule is stated in the second verse, and 25 
thus there is no repetition# This is the principle# 

Those who stood sureties for payment, their sons should pay ; ibis 
is the construction* 

Bakam iti. If there are several sureties then they should pay upon 
a non-payment by the debtor, such portion of the amount of tu« deut as is 30 
proportionate to the fraction agreed to by each* Whe e a particular 
fraction has been fixed by an arrangement, there the adjustment is to be 
made under the rule 3 : ‘Equal shall be where no specification has been 
declared* 9 The word babimh, Several 5 is indicative of more than one ; 
therefore it shoal 1 be noted that where there are two sureties, there also 35 
this arrangement * obis. 

1. Ok XL— *40, 41. 2, *. e. Veise 53, 

3. FtA is the full statement of the rule. Where no portion 

has been expressly specified, there the shares shall b ■» equal. 

Bee Jaijnini X. III. 53-54. This is the 13th Adhikarana which has been 
stated thus:— 

* \mm: m\ % si fifjpnwiwv i mmi rfrwjw^r n r* n 

This max m is illustrated in tki PariHshta to the Parashira Grhxja Sutra , 
wherft oblation- to the several deities are prescribed — As no number is specified, 
one for each equally is the inference, 


g|_g Yimmltmi&yu^For females arid beasts. r Ydfhmalky'i 

L Verses 55-57, 

Among these sureties, ehichMydkri tesh u , ‘those who are bound 
jointly and severally 5 , dkanikasya , -of the cred < tor 5 , yathdrucki^ 6 according 
to (hi®) option 5 , in accordance as he desires, dadyuh , 4 should pay 5 * 
Ekaekhdyd ? ‘one image 5 , i.e . having ooe eutfty in the matter of the 
5 payment of the entire debt, under an agreement with the creditor 
insisting thus : 6 1 shall recover from any one 1 choo e*, and accepted 

by the sureties. In this form, by the sons of the sureties also who could 
be pursued for the payment, most be paid what their father was liable 
to pay? but without interest $ this has been stated before® (55)® 

10 The Author mentions the rule regarding repayment by the debtor 

of the amount paid by the surety, pratibhurddpila Hi , 4 whic-i a purely 
has boen made to pay &c/ ? that amount,, wnicu the ‘sure y\ pratibhuh , 
prakdkam ‘publicly*, i. 0® iu the presence of witnesses, by the king and the 
like, has been compelled to pay in regard to the creditors, that becomes 
15 payable in double quantity by the debtors to the sureties. This, moreover, 
is to be observed at the time proper for the increase by doubl « (56)® 

The interest is to begin to run three weeks after the payment 
made by the sureties, vide this text of Brhaspati 1 s “One who being 
under a surety obligation, pays when pres ed as a surety (by the creditor), 
20 after three fortnights, that amount he is entitled to receive in double 55 . 
So also any other amount spent by the feiirefcv in eouoecHoo with the 
suretyship, must be paid by the debtor, as Siys Katyayaxia 2 : “ Whatever 
has been paid by one on account of another, when pressed by the creditor, 
and proved by witnesses, that amount the surety should recover 55 ® 

25 Of the rule stated above as to the doubling, the Author mentions 

an exception: SasantatiTf , ‘together with' the progeny 5 ® A woman, 
and a beast together make the compound word ‘females and beasts 5 ; 
that given by the surety together with the progeny viz, at the time of the 
transfer? as much progeny is born, along with that the debtor should 
30 pay to the surety® This is the meaning The word progeny is also 
indicative by implication of labour according to the usage of the time. 

In the Mitakshira the reading is santatih stripakdshwem^ 
‘progeny itself in the case of female beasts 5 ® Its meaning is., that in the 
case of female beasts, the progeny is interest which was agreed to between 
35 the debtor and the creditor, that should be made over to the surety by 
the debtor® 

1. Oh. XL 44, 2. Terse, 540. 

3. Mitramisra and Salapani read §fi<T$r4 for in 

Verse 57® 
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J /hanyanilii , <wu &c.% where, whichever is the highest iuteiesf, 
there that toge her with the amount of interest should he paid to the sun fcy, 
is the col i active sense. By the use .of the word em t *ouly J , in excluded 
the calculation of any more i liter-*-' at. By the use twice of the word cha, 

‘hi id al»o , 3 are added five-fold in the cage of corn only, ami in the case of 5 

trifles ( the rate of) increase m not stated here, (53-57) e 


S'ulapani. 

To tills, the Author mentions an exception 

Yajfiavalteya, Verse 57. 

A woman and a beast, make up (the compound) ‘a woman and the 10 
beast’; debt in the form of these is * women and beasts’. Where women 
slaves, or she-goats etc, have been recovered by the creditor from the 
surety, there, the surety should recover from the debtor, the women slaves, 
or the she-goats etc. together with the progeny also. Grain etc, as stated 
before. All other things at double. (57). 15 


THE LAW OF PLEDGES. 

In a loan transaction of money, the guarantee to be offered to 
to the creditor is two-fold viz. a surety and a pledge. As says 
Niraia 1 : ‘The guarantee to be offered to the creditor is two-fold; 
(viz.) a surety and a pledge.” Of these (the law as to) surety has 20 
been dealt with. Now the pledge is being described. Ad hi, pledge , 
is that which is deposited i. e. hypothecated 
The law of by the debtor with the creditor for the sake of 
pledges. (creating) confidence for the amount borrowed, 

(that) is an A'dhL That moreover, is two-fold : 25 

Krtakalah, a pledge with a time-limit, and Akrtakalah, a pledge 
with no time-limit. Each of these again is two-fold : A pledge for 
custody, and a pledge for use. As says Nirada 2 : <f A pledge is 
that which is deposited and is known to be of two kinds ; one for 
(the redemption of) which a timelimit is fixed, and the (other) 30 
which is to be retained until payment”. Again, it is said to be two- 

1 Ch. I. w7. 

2. I. 124 Dr. Jolly translates thus ; “ That to which a title is given 
( adhikriyate J is called a pledge. 



820 Mitlkgliara— Lapse of a pledge. f Ydjnma Ihya 

L Verse 38, 

fold ; a pledge for mere custody, and a pledge for enjoyment. ‘At 
the period fixed 5 i. e. at the time of the loan 
Kinds of pledges, itself, e. g. (with the word) at such and such a 
time e.g. at the illumination festival — this pledge is 
5 to be redeemed by me, otherwise it will become yours. At the time 
thus appointed (it is) to be taken away, i. e. to be taken near him-iu 
other words-to be redeemed. Deyam, ‘w hat is to be given 5 , means 
(the act of) giving. ‘Until payment.’ yavaddeyam , means without 
prejudice to the Deyam. Udyatah , means fixed 
10 * Page 39. i. e. appointed. Ydmddeyodyatali, ‘fixed until 

payment’ means the time for which is the 
interval for the repayment of the borrowed amount, i. e. for which 
the time has not been fixed. For safe custody i. e. for being 
preserved. 


Yajnavalkya, Verse 58. 

15 A pledge lapses if (it is) not redeemed by the time 

the principal amount is doubled ; that with a time 
limit, (lapses) by (the lapse of; the time ; a usufructuary 
pledge never lapses. 

Mitakshara = — If, yadi, i. e. when, dhane the amount, lent 
20 becomes double in course of time with the 

Special rules addition of interest as fixed by himself, na 
about the pledge mokshyate, (the pledge) is not redeemed by the 
& its four kinds debtor by the payment of money, then it lapses, 
described above. i. e. the property of the debtor becomes the 
25 lender’s own. kalakrtah, with a time-limit. 

The word Mia has been placed first under the rule of grammar in 
Ahit&gnyddishu 1 — “ in (the compounds) Ahitdgm. and the like, the 
words formed by the past passive participial terminitions may be 
placed optionally at the beginning or end. ” That, moreover, 
30 nas'yet, will lapse ; kale, when the appointed time is reached, 
whether before or after it is doubled, phaiabhogyah, usufructuary , 
is that where the profits are to be enjoyed, ( e. g. ) field, garden &c. 
That, na nasyatl, does not lapse, at any time. By the text ; “ At 

1 . Vy^katana Sutra 2-2-37 ‘ Enf|rrR7ir?|-’ 
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the time fixed, that with a time-limit lapses ’’ the lapse of both kinds 
of pledges limited in time - viz. for safe custody and for enjoyment 
has been laid down. The absence of a lapse of a pledge without a 
time-limit has been stated in the text: ‘‘a usufructuary pledge does 
not perish. ” Therefore by ‘ the rule of tire remainder 5 the text 5 
viz , : “ A pledge would lapse 3 &c. ” comes to be in reference to the 

pledge for safe custody, and not to one having a time-limit. 

When a lapse occurs whether on acounr, of the transgression 
of the rule of doubling or by the violation of the condition as to the time 
fixed (by the parties), a fourteen day’s waiting time should be 10 
observed — vide tire text of B'fhaspatl 2 viz • “ When gold is doubled 
or the stipulated period has elapsed, the creditor becomes the owner 
of the pledge after waiting for twice-, -even days. During this period 
the debtor may redeem the pledge by paying the amount 

It may be said c it is improper to say that a pledge shall lapse ’ 1 5 

in the absence of circumstances such as gift, sale &c. which (would) 
cause a cessation of the debtor’s ownership, as also in the absence of 
circumstances which would create the creditor’s ownership, such as 
acceptance, purchase &e., and also because there would be a 
disagreement with the text of Manu 3 : viz. “ Nor, moreover, can there 20 
be a transfer or sale of a pledge on account of length of time. ” 
Kdlasamrodha — ‘ Accumulation on account of time ’ — ( the pledge ) 
standing over for a long time. On account of the Kdlasamrodha 
i. e. the debt remaining over for a long time, there cannot be a 
transfer (na nisargosti) of a pledge, i e. there cannot be hypothecation 25 
with another, nor also a sale (na cha vikrayah) Thus from the 
prohibition against hypothecation or sale (of a pledge) an absence 
of ownership of the creditor is deduced. (To this) the answer is : 

Even the act of pledging itself is considered as a circumstance, 
although coupled with a contingent condition, creating the creditor’s 30 
ownership. The acceptance of a pledge also is well known in the 
world as a circumstance, also coupled with a contingency, creating 
the creditor’s ownership. So when the amount becomes doubled, 
and also when the appointed time has arrived, the right of paying 

1. i. e. the first half of verse 58. 

3. Oh. VIII. 143. 


2. Oh. XI. 27. 
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the amount becomes entirely extinct, and therefore under the 
present text 1 there occurs an entire cassation of the debtor’s right of 
ownership, and the ownership of the creditor becomes absolute. 
Nor, moreover, is there a conflict 1 with the text of Mann 2 . For, 
5 the text : “ Nor, moreover, can there be a tran sfer or sale of a p!ed_e 
on account of length of time ” has been stated after introducing a 
pledge for enjoyment thus* “Nor, however, can he get interest on 
the loan when the pledge is for use ”• And there being a prohibition 
against hypothecation or sale in the case of a pledge for use and 
10 enjoyment, the creditor cannot acquire ownership. Here also it bas 
been said, viz.: “one for enjoyment of profits does not lapse. h 

In the case of a pledge fer custody, however, Manil 3 has 
stated (the rule) separately : “ A pledge (for custody only) must not 
be used bv force ; (and) one (so) using it shall forfeit the interest. ” 
15 Here also it will be said hereafter' 1 ! “ There shall be no interest if a 
pledge for safe custody is used. ” The text : ‘ A pledge when doubled 
lapses ” has been stated with reference to a pledge for custody. 
Thus everything is without a contradiction. 

Viramitrodaya. 

20 ‘ Every month in the case of a pledge so has been stated 8 ; there 

in regard to pledges, the Author states special rules upto the end of 
the chapter 

Yanjavalkya, Verse 58. 

There, a pledge is of four kinds, as differentiated by the several ele- 
25 merit’s of characte-, k ; nl, time-limit, and form. So also Byhaspati 6 : “A 
pledge is termed bandkot,, and is declared to he of four sons ; movable or 
immovable ; to be kept only, or to be used ; to be released at any time, 
or limited as to time ; stated in writing, or stipulated (orally) before 
witnesses”. By reason of its being indicated »« to its four-'old nature 
30 by regard to its ch raeter, etc., such ss the four kinds such as movable, 
immovable, etc., and thus of four kinds. ‘ Stated in writing i.e., 
having an evi lentiary sup; ort, stronger than witnesses. Ot.h^r texts, 

1. i. e. of Yajfiavalkya. 

2. VIII. 143 i, e. the one referred to above. 

3. Ch. VIII. 144. 4. Verse 59 further on. 

5. Verse 37 above sea p. 763, 1. 26. 6. Oh. XI. 17. 
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however, are to be interpreted as not to contradict this ; this is in 
short the import. 

If after the principal amount has become doubled it is not redeemed 
by the debtor, then the right of the debtor lapses. Kalakrtah, ‘ that with 
a time limit ’, i.e., one for which a period has been fixed, i.e. ‘if by such 5 

and such a date the pledge is not redeemed by me then it becomes your 
property by right of ownership’, thus with a time limit agreed upon. 

A pledge to be used or for custody only of this sort § K&le, ‘ at the time ’, 
i.e., at the time fixed in that manner, upon the debtor not making the 
payment back of the debt, naiyet , ‘ shall lapse i.e., will be removed out 10 
of the ownership of the debtor. This is the meaning according to the 
Mitakshara and others. 

The revered Author of the Ratnakara, however, maintains that 
this text is to be differently interpreted : as in the case of transactions— 
such as regarding bronze, etc., where no agreement was made, there, 15 
without the consent of the debtor, dealing with the property as his own 
by the creditor is not seen generally. That interpretation is thus: where 
the debtor himself stipulates by a declaration thus, ‘ When the amount 
becomes doubled and I do not redeem the pledge, then this (pledged 
article) will indeed be yours ’, then after the amount has become doubled 20 
and no redemption has taken place, the right of the debtor becomes 
extinct. Here the reason is K&lakftali, * with a time-limit ’ — where a 
time has been fixed at which one’s ownership will become extinct and the 
right of ownership of the creditor will spring up— such a pledge becomes 
lapsed by the time fixed. 25 

A pledge with possession for the enjoyment of the fruit, however, 
where no time is fixed, does not lapse even by thousand years. 
‘When it becomes double, it has to be redeemed by me* with such an 
agreement finally made where a pledge was deposited by the owner, i.e., 
a pledge for custody, such a pledge, when the amount has become 30 
doubled and is not redeemed, lapses. Double is indicative of the highest 
limit of the increase. 

A pledge for possession, however, although thus stipulated for, if . 
it becomes doubled on account of depreciation or investment, does hot 
lajise even if not redeemed. K&lakrtah, ‘with a time limit* i.e., where 35 
a time limit has been made, such as, ‘ within such period if it. is not 
redeemed, then it will be yours indeed’, and the like stipulation* when 
not redeemed, the entire pledge lapses. Thus the clause ‘when the 
amount is - doubled ’ should be taken as stated. In the case of 
a conflict with the usage of the S'iskt&s, however, it should be taken as 40 
25 
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L Verses 68-50. 

indicative b| _implication_ of a particular pgriod of time. Such^at 
interpretation, moreover, appears to be better. ' . ■ _ v _ : , 

In regard to the expression pranmyet, ‘lapses’, Brhaspati 1 states 
a special rule: “When the time (for payment) has passed, and interest 
5 has ceased, the creditor shall become the owner of the pledge ; but before 
ten days have elapsed, the debtor is entitled to redeem it”. Vyasa also, 
“When gold has become doubled on account of the completion of the time 
in the stipulated period, the creditor becomes the owner of the pledge, 
after waiting, however, for two weeks. ” Here the decision is to b$ 
10 reached according as the debtor is well placed or is not well-placed. (58) 

S'ulapani 

YajSavalkya, Verse 58. 

After the amount has become doubled if the pledge is not redeemed 
by the debtor, then it lapses e. g. it becomes the property of the person 
15 advancing the amount. If a period of time has been stipulated by 
himself, then when that is reached, it lapses. Vyasa states a special rule : 
“ After gold has become doubled, by the completion of the interval under 
the stipulated period, the creditor becomes the owner of the pledge, after 
waiting, however, for three weeks ; during this interval, the debtor may 
20 redeem the pledge by paying the amount”. (58), 


Yajfiavalkya, Verse 59. 

There shall be no interest if a pledge for custody fee 
used, or one for use fee damaged. If a pledge is spoiled 
or destroyed it shall be paid, unless it fee by the act 
25 of God or the King. 

Mitaksharas-Moreover, gopyadheh, of a pledge for custody, 
e g. a copper pan, there shall be no interest in 
® Page 40. case of any use (made thereof). Although 
the use be slight, even a large (amount of) 
30 interest would be forfeited, as there is a breach of contract. So also, 

- where the pledge is for possession and. use, and the object of 
enjoyment, such as a bull or a copper pan, which is pledged with 
interest is damaged i. e. has been rendered unfit for (being dealt with 
in) any transaction, there is no interest. This is the context- 

. , " 1. Oh. XI. 25. . ' ~ ' . ; 
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A pledge which has been spoiled , nashtah, i. e., has undergone 
deterioration e, g. a copper pot &c. on account of a hole or on account 
of its being broken &c. should be made as (it was) before and 
re'turned. Here a pledge for custody, if damaged, should be returned 
after it is restored to its former condition. And if it is used also, 5 
even the interest shall be forfeited. 

A pledge for use if spoiled should be made as (it was) before 
and (then) returned. If it carries interest, the interest should be 
given up. When it is destroyed i. e., has perished entirely, such a 
one also should be paid by paying the price. By paying it, he gets 10 
the amount with interest. When he does not pay then (even) the 
principal amount lapses. Vide the text of Narada 1 :— -“If it is 
destroyed, the principal lapses unless the loss is caused by fate 
or the king. ” Unless it be by fate ( superior force ) or the king • 
fate, Dai vara, i. e., fire, water, and generally any misfortune &c. 15 

Unless it be without the loss caused by superior force and also by the 
king when it is without any fault on his part. In case where the 
destruction is caused by fate or the king, the original principal 
with interest or a fresh pledge should be given by the debtor. As 
is said : “ When land is washed off by a stream, and also when it is 20 
taken away by the king, another pledge should be given, or the 
amount paid to the creditor; 15 Here * washed off by a stream ’ is 
indicative of consequences of a vis major. 


Viramitrodaya. 

Yajnavalkya, Verse 59. 25 

Gopyddheh, ‘of a pledge for custody’, such as copper, silver &c. 
upabkoge, on being used’, even though very small, vrddhih, ‘interest’, 
although large, no, ‘does not’ accrue, by reason of the transgression of 
the contract. Similarly, sopakdre, ‘in the case of one for use’ e.g., in the 
case of a cow &o., where the consideration takes the form of enjoyment 30 
and use, tathd hdpite, ‘is so damaged’, i. e. has been rendered unfit 
for (being dealt with in) any transaction, for that pledge there would be 
tro interest. 

Nashto, ‘spoiled’, by being broken or otherwise, has become 
entirely unfit for (being used in) any transaction whatsoever, vinashio, 35 


1. Oh. I. 126. 


viramitrodaya & S'Hlap&nl— -. Loss of the Pledge. j" Y^mvalkya 

‘destroyed entirely’ i.e. t reduced to destruction-— by the use of the word 
cha, ‘also’, carried away by thieves—by the creditor, the pledge, 'deyah 
‘should be paid’, to the debtor. ' ■ 

The expression ‘excepting when it is due to a calamity caused. by 
5 fate or the' king’ is connected with the words ‘damaged’ and all 
other expressions. Its import is— ‘ due to the fault of the creditor’. ' By 
the Juse "of the word atka, ‘or’, stated before the word ‘damaged’, 
the expression ‘unless caused by fate or the king’ is severally 
connected with the two. 

10 If, however, he does not give, then the principal amount becomes 

a forfeit, vide the text of Narada 1 : “ If it has been lost, the principal 
is forfeited, provided the loss was not caused by an unseen force or 
the king.” 

Where, however, as compared with the loan advanced, very 
15 valuable jewels, etc., had been pledged and is either damaged or 
destroyed, there, whatever in excess the value of the amount advanced 
may be, that the creditor should pay to the debtor; vide the text of 
Brhaspati* : “If on account of its being used, a pledge is rendered 
worthless, the principal (itself) is lost ; if a very valuable pledge be 
20 spoiled, in that case he must satisfy the debtor ”, and also vide the text 
of Vyasa : “ Through the fault of the pawnee, if a pledge consisting of 
- gold or the like be lost, the debt together with the interest is accounted 
for, and the creditor is compelled to pay the value of the pledge.” 

- - The text of Mann 5 The fool, who, without the permission of 

25 the owner puts the pledge to use, shall remit half the amount of interest 
as compensation for the use ”, is to be used in reference by pledge not 
for use of things like a slave and the like, where use is anticipated. In 
such a case, however, the loss ot the entire amount of interest has been 
stated by the Author, and thus there is no conflict. (59). 

30’ . - S'ulapaui. / . 

Yajaavalkya, Verse 59. ' 

: A pledge for custody such as cloth, ornaments etc., or one for use, 

such, as, a cow etc. if rendered unfit for (being used, in) any transaction, 
except in cases of superior force or the king; or where it is .entirely. 
35 destroyed or is completely deformed, should be restored to the pledgor as 

• Oh. 1. 126. 2. Oh. XI. 20. " 

3. Oh. Till. 151. ~ . ■ ; ' , . 
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it was in the. original. Sq Brhaspati 1 i ‘‘If a pledge be destroyed by a fatal 
.accident or by an act of the king, the debtor shall be required either to 
deliver another pledge or to pay the debt ” (59). . 

Yajnavalkya, Verse 60. 

The ( contract of ) pledge is established by the (proof 5 
of its) acceptance (by the' creditor). If it suffers 
deterioration even when carefully kept, another must 
be substituted, or the creditor must receive the amount 
(due to him). 

Mitakshara ‘Moreover, adheh, of a pledge, i* e., of the one 10 
for use as well as that for custody ; SWlkaraijat, 
Proof of a by ( the proof of its) acceptance, i.e. use; siddhih, 
Pledge. proof, of its acceptance and not merely by 

witnesses, and writing, nor by (the proof of) 
mere intention. As says Naradat 2 “ Adhi is said to be of two kinds, 1 
viz., (of) movables as well as (of) immovables. Both of these will 
be deemed to be established if there is possession, not otherwise. ” 

And the result of this is : “ In the case of a pledge, gift, or sale, proof 
of a prior transaction is however stronger 3 ” L e., in transactions 
which have been completed by acceptance, evidence of a prior one is 20 
stronger, while the one in which there is no acceptance will not 
have force even though it be prior. And if such a pledge, even 
while it is being carefully protected in course of time, suffers 
asaratam, deterioration, i. e. becomes insufficient (as a security) 
for (the payment of) the original principal and interest even though 25 
not changed (in form), then either another pledge should be offered, 
or the amount of the debt be paid to the creditor. \ 

1. Oh. XL 21. Here apparently this text is cited in amplification 
of the exception to indicate the procedure where the loss or deterioration takes 
place under an act of God or of the king, thus pointing to the; debtors liability 
to replace the pledge and not the creditor’s duty, which is the ’ principal" point in . 
the rule stressed in the above verse of YajSavalkya. 

, 2. See YajjS. II. 23 above, p. 718 above. 

— exceptin gfate or 'an order of the king. n • •; ... , 

— is any unseen superior force difficult to withstand or counter- with - 

; ' : ' an illustration — < carried away by thieves*; Dr. Jolly 

translates it as /fate 1 , cf. Narada Oh. I. 126. 

3. Oh. L 189* 





VIraraitrodaya & &*nmpkn\—If a pledge is destroyed. r Y&jmvaikua 
‘ L Verse 66. 

. ' By saying “deterioration even though carefully kept ” it 
has- beM indicated that the pledge should be carefully kept by the 
creditor. 

Viramitrodaya. 

5 Yajnavalkaya, Verse 80. 

A'dheh, 1 of a pledge 5 , swikarandt, ‘ by the acceptance such as 
oF a pledge for custody by delivering it over, and of a pledge for use, by 
enjoyment, siddih, ‘ is the establishment 5 , and not merely by the 
writing and other means, vide the text of Narada 1 : “ A pledge, 
10 however, has been declared to be of two kinds, viz., (of) movables as 
well aB (of) immovables. Both of these will be deemed to be established 
if there is possession, not otherwise. 55 

By this, in the text 5 : “ In the case of a pledge, a gift, or a sale, 
etc., the prior alone has preponderance 55 . Proof of possession is stronger, 
15 and the conclusion that is deduced is that a prior one without possession, 
however, although prior is not stronger. 

Such a pledge, however, rakshyam&nopi , ‘ even while carefully 
protected 5 , if it suffers deterioration in course of time, then another pledge 
should be placed by the debtor, or the amount of the debt should be 
20. paid to the creditor. The word Api, * even has the sense of opposition. 
In the case of the cow and the like, if it be lost, by a fatal accident, the 
principal becomes lost. Here also the usage of the caste alone is the 
authority. (61), 

\ S'ulapani. - . 

25 Yajnavalkya, Verse 60. 

Adheh ‘ of a pledge ’ siddhih , * the establishment, ’ is by the 
acceptance i. e. by possession and not by mere intention. So Vyasa 3 : 
“A pledge is said to be of two kinds viz : ( of ) movables as well as ( of ) 
immovables. Both of these shall be deemed to be established if there is 
30 possession, not otherwise” (60). 

The Author mentions an exception to the rule 4 “ A pledge 

lapses if doubled &c. ,5 

- ; - I.' Oh. I. 139. 2. Yijfi. II. 23. See above p. 718 

3. The same verse is assigned to Narada, where it is found at 
Oh. 1.139. 4. Yajfi. It. 58 (above). .< . 
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Yajnavaikya, Verse 61. ... - ... 

In the ease of a debt contracted on a Charitra 
pledge, .the amont must be paid with interest, and in 
the case of a debt contracted on a chattel delivered as an 
earnest, he shall pay twofold. 5 

Mitakshara : — Charitram, conduct i, e. good conduct. 

Pledge by a charitra is a Charitra pledge. 

Exception to Upon (the strength of) that whatever amount: 
the rule that £ a has been borrowed and kept for self or given 
pledge lapses tq another. This is the purport. Relying upon 10 
when the debt the good faith of the creditor where a thing,, 
is doubled- ’ even though very valuable, has been made over 

by the debtor to the creditor, and only a small 
amount is borrowed, or, where, relying upon the good faith of the 
debtor, the creditor has advanced a large amount to the debtor even 1 5 
after taking a pledge of a small value, that amount the king should 
cause to be paid with interest. The purport is this: A pledge of 
this sort does not lapse even though the amount is doubled, on the 
other hand the amount only should be paid (to the extent of the) 
double. 20 

Similarly, satyankarakFtam. Kara (an act) is the same 
thing as) Karana (making) 1 . The affix Chan (^g)is used here to 
denote action. ( Bhdva ). The making of truth is Satyankdrah, . 

The augment gg ( mum ) is used under the rule of grammar (6-3. 70) 

“ gq, is the augment of *85? and when the word follows. ” 25 

That which is made by means of a Satyankara is a Satyankdrakrta. 

This is the meaning intended. When even at the time of offering the 
pledge itself it was agreed thus viz- “even when the debt is doubled, 

I am to pay the double amount only, and the pledge is not to lapse ” , • ' 
then the double should be caused to be paid. 30 

*Page 41. " 

Another meaning (is this): Where Charitra itself is; the 
pledge it is called a charitra-bandhaka. By the word Charitra 

1. i. «. the cpR -which is.the expression of. action, is used in the abstract 
seise, is the same as . ■ . , s v 
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1 verse 61. 

is expressed that unseen 1 virtue known as apfirva, which is born of a 
bath in the Granges or of (the performance of) the Agnihotm 2 . 

Where that ( i. e. the Gharitra ) itself is pledged and money 
is received, then the doubled amount itself is to be returned, but 
5 there is no lapse of the pledge. 

While discussing the pledge, another (kind of loan) is being 
described, S&ty&nkctFfcikrtEtniiti. Whatever a thing, such as a ring 
&c- has been placed in the hands of another with a view to complete 
the agreement of sale and purchase, the double of that thing should 
10 be paid if the agreement is broken. Even there, if the person by 
whom the ring &c. is deposited himself breaks the contract, he should 
give the thing itself. If the other party commits a breach of the 
contract, then a double of the ring &c. itself should be returned. 


Viramitrodaya 

15 Yajfiavalkya, Verse 61. 

Ckaritrem, ‘by charitr a,’ by good conduct, bandkakam krtam , ‘taken 
as a pledge Vie., by the creditor accepted to himself a thing of great 
value, or of a value less than the loan, there the king or the like should 
compel the debtor to pay the amount together with interest. When the 
20 amount becomes doubled, the pledge lapses. 


Ckaritm, i.e., religious merit, where has been made (the subject of) 
a pledge, there the obligation as a debt, of the religious merit does not 
become extinct, but the money must be caused to be paid together with 
the interest. This is the meaning. 


25 SatyaaMro.r-“eve n when the amount has doubled itself, the pledgl 

will, not become yours, but on the other hand I am liable to pay the 
doubled, amount itself”— under such an agreement when an article is 


- 1. -Stark this term. : 3T|5' -is sometimes- expressed as argg, • It is that 

unseen virtue which is a relation superinduced, not. before possessed unseB.tr: 
but efficacious to connect the consequence wish its past and remote cause and 
to bring about at a distant period or in another world the relative effect. 
All the Vedic injunctions laying down the performance Of ceremonies 
and rituals which do not bear any direct tangible fruit derive force from their 
-capacity to create this srjjl. 

2. stisfW is the initiation and maintenance of the sacred fire by 
offering oblations to it. This is of two kinds: ^-ordinary, and un^-occasional: 
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pledged ; Dwigumm pratid&payet , ‘he mast be made to pay the double’ ; 
i.e., otherwise the pledge lapses. The Sampraclayikasj however, construe 
it that this has been stated by the Author in regard to a position 
which arises when for the purpose of facilitating the arrangement 
regarding a transaction of a gift or a sale, an article such as a ring &c. 5 

has been made over into the hands of the seller, and the seller has 
exceeded the limits of the arrangement, he should pay to the buyer the 
double. If, however, the transgression is made by the buyer himself, 
then he also should pay doable the amount to the seller. (81) 

S'ulapani 10 

Yajnavalkya, Verse 61. 

Charitryam, * religious merit’, such as the maintenance of the 
perpetual fire agnihotra, a bath in the Ganges etc. — by pledging that itself 
what has been borrowed, that must be paid hack with interest. 

Where a pledge of small value with the undertaking “Truly I shall 15 
redeem this ” has been given, that in the long period is to be paid back 
double, and must not be sold by the creditor. This is the meaning. 

Charitrabandham is the reading by Vis'varupa (61). 


Yajnavalkya, Verse 62. 

A pledge should be restored to the debtor when he 20 
comes to redeem it, otherwise the creditor would be 
(liable as) a thief. If the creditor be not available, the 
debtor may pay the amount to (a member of) his family 
and take back his pledge. 

Mitakshara:— Moreover, upasthitasya, of one who has 25 
come for redeeming his pledge by paying the 
Redemption amount, adhirmoktawyah, the pledge should 
oE a pledge. be restored , by the creditor, and it should 
not be detained out of a greed for interest. 
Anyatha, otherwise, i. e. if it is not restored, being just in the 30 
position of Stenah, a thief , he would be punishable like a thief. 
When, however, the creditor is absent, after placing the dhanam, 
amount, together with interest kill©, in the family, i.e., in the 
hands of his relatives, the debtor should take back his own pledge. 



832 


Mitaksbara — Rule when the creditor or debtor is absent. f Ydjhavaikyd 

{.Verses 62, 63. 

S'ulapani. 

YajnavaUsya, Verse 62. 

To a debtor who has come to redeem the pledge, after taking the 
amount together with interest the creditor should release the pledge ; 

5 otherwise he would be regarded as a thief. 

If the person who had accepted the pledge be not available, the 
amount should be placed i. e. deposited in his family, and he should get 
back the pledge. (62). 


If, however, the creditor be absent and there are no relatives 
10 of his (who are ready) to take the amount, or when the creditor is 
absent and the debtor wishes to pay the amount by selling the 
pledge, then (the question would be) what should be done ? 
(Anticipating this) the Author says 

Yajhavalkya, Verse 63 (1). 

15 Or appraised at its value at that time the pledge 

will remain there without interest. 

MitaksharE : — Tatkaleti, after ascertaining the value 

which the pledge had at that time, he may deposit the pledge even 
tatra, there, L e. with the creditor, without interest ; it does not carry 
20 interest thereafter, till the creditor restores the pledge after taking 
the amount or cause to be paid to the debtor an amount equal to 
its value. 


When it was settled at the time of (advancing) the loan that 
f even if the debt were doubled, a double amount only should be 
25 taken, and the pledge should not lapse ’, then when the debt is 
doubled and the debtor is not near (the question would be) what 
should the creditor do ? Anticipating this, the Author says 

Yajnavalkya, Verse 63 (2). 

(Or the creditor ) may sell (the pledge ) in the 
30 presence of witnesses even without ( the presence of) the 
debtor. 

Mitakshara dharanikat vina, without the debtor, 
i. e. when the debtor is not present, the creditor should recover the 
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Verses 63-63.} op? 

amount after vikriya, selling the pledge in the presence of witnesses 
and also of his relatives. 

The word wa, or, is intended to lay down the rule of 
distribution in the optional 1 ease that would arise. It is in this 
way: When it has not been agreed at the time of (advancing) the 5 
loan that ‘ even if the debt were doubled, the amount only should 
be taken and the pledge should not lapse, 5 then under the text 2 ‘ a 
pledge shall lapse when doubled &c. ' the pledge shall lapse. In the 
case of (an express) contract, however, the rule laid down here 
(should be followed). 10 

Viramitrodaya. 

Yajfiavalkya, Verses 62 & 63 

To a debtor who has come for paying off the amount and redeem 
the pledge Adhih , ‘the pledge’, moktavyah, 4 should be released by the 
creditor, to the debtor, anyatkd, otherwise, through covetousness for 15 
interest, if it is not released, the creditor, is stenah 1 a thief’, i.e., 
becomes liable to be punished like a thief. This rule as to obstructive 
non-release is to be understood as he has the power 3 . The general 
exception viz. “unless it is caused by superior force or the king’ holds 
everywhere where it is fit to be applied. 20 

Prayojake, 4 the creditor ’ i.e., the one who advanced the loan, 
asati, ‘be not available’, i.e,, be dead, or has gone abroad, or has become 
an ascetic ; kule, 4 in the family ’, i.e., among those who are entitled to 
take the assets of the creditor, in the order commencing with 4 the sons 
and the re 3 t ’, dkcmam, 4 the amount together with interest, nyasya, 25 
‘having taken’, i.e., having deposited, his owe ‘pledge he should get back’, 
ddhirn dpnuyat. (62). 

If, however, there is none whatsoever competent to take the assets 
of the creditor who has gone abroad, then as evaluated at that time, 
the pledge shall remain tatra, ‘there’, i.e,, in the house of the creditor 80 
advancing the loan, without (carrying) interest. The meaning is, that 
when the money is not accepted owing to the fault of the creditor, after 
that time interest will not run. ' 

Dhdranako, ‘ the debtor ’, at the time fixed for the redemption of 
the pledge, is not near at hand, then the creditor, should sell the pledge 35 

1. See note 4 on pp. 708-709 above. 2. Verse, 58. 

3. i. e. it applies when the creditor taking advantage of his position 
tp dictate refuses the delivery back. 
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in the presenc 0 of witnesses* The rule is, that in such a case after 
taking (back) his own amount, the balance he should deliver over to 
the king. By the use of the word api, c even % are included those who 
are entitled to the estate of the debtor, (62, 63). 


5 S'fiHapam. 

Yaj5avalkya g ¥ars@ 63. 

If the pledge is, on any account, not given (back) to the debtor, 
then being assessed for its value at that time, it shall remain at that, at 
10 the house of the taker of the pledge. 

When however, dhdranako , 4 the creator of the pledge ’ Is not 
available, then after selling it, the creditor may take his own amount, and 
pass over (the remainder) to the king. (63) 


Yajnavalkya, Verse 64. 

15 When, however, a debt under a transaction of 

pledge has become doubled (by the accumulation of interest), 
then the pledge shall be returned after double the 
principal amount has been received (by the creditor) from 
the profits. 

20 Mitakshara : — Yada, when, the amount advanced, 

dwigunibhfitam, has become doubled, tada, 
The Author men- then, tadutpanne, from the profit, i. e., from 
tions a special case the receipts derived from the pledge, tadadhau, 
of a usufructuary after the pledge was made and when dwigupe, 
25 pledge. d double, has been pravishte, received, by the 

creditor, the pledge should be restored by the 
creditor. Or if the debt has become doubled without possession 
( being transferred ) either on account of an agreement at the 
beginning that ‘ when the pledge is delivered and the debt has been 
30 doubled you should restore the pledge’, or on account of some other 
reason the amount has become doubled, then, after the pledge has 
been made over to the creditor for enjoyment, it should be restored 
when the profits recovered from it make up the doubled amount. If 
more be enjoyed, that too should be restored. This text is intended 
35 to lay down the rule that a pledge is to be enjoyed only for paying 
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off entirely the original loan together with interest. It is called in 
popular language a kshayadhi, a pledge where the liability is 
diminished. 1 

Where, however, it was agreed that possession of the pledge 

was intended only for (securing) the interest, 5 
* Page 42. there even if the amount has increased more 
than the double, the pledge will be used 
only until the payment of the original loan. This very thing has 
been made clear by Brfi&spati : “ The debtor shall get back the 
usufrucuary pledge the time for which has been matured or after 10 
paying off the principal amount ; if it has exceeded, then the creditor 
does not get the amount The debtor also will not get back the 
pledge except with mutual consent.” The meaning of this text is 
this: That wherein the profits are to be enjoyed is called a 

usufructuory mortgage or pledge. That moreover is twofold, that 15 
which is intended to pay off the original principal together with the 
interest, and the one to pay off interest simply. Of these also, in the 
case of a mortgage which is intended to pay off the original principal 
and the interest, the debtor shall get back the pledge when the 
time for (payment of) it becomes matured (Purnakdlam), i.e., when the 20 
original amount together with the principal has been received by the 
creditor, then the debtor shall get back the pledge. In the case of 
the pledge which is intended for reduction of the interest only, the 
debtor shall get it back after paying off the principal amount. 
Sdmaka is the same as sama (equal), i.e., equal to the original 25 
principal. The (same) Author mentions an exception to this : ‘ if it 
has exceeded without mutual consent’. It, i.e. the pledge, has 
exceeded, i.e. has transgressed the limit, i.e. if the profits have 
exceeded even the interest, then the creditor will not get the amount. 

The creditor does not get the principal amount, i.e the debtor shall get 30 
back the pledge even without paying the original amount advanced. 

If, however, the pledge has not been exceeded, and is even 
insufficient for (paying off) the interest, then even after paying off 
the principal, the debtor will not get back the pledge, but will get it 
only after paying away the balance of interest. Again the (same) 35 


1. Of, the Mortmn vadium of English Equity. 
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Author mentions an exception to both these rules. The text ‘ if it 
has exceeded, &c.’ has been mentioned as applying in the absence of 
a mutual agreement between the creditor and the debtor. With 
mutual consent, however, even if the pledge be exceeded, the creditor 
5 may enjoy it until the original principal is paid, and also (on the 
other hand) even if it be insufficient, the debtor gets it back by the 
payment of the original principal only. 


Here ends the Chapter on the Recovery of Debts. 


Viramitrodaya 

10 The Author states a special rule in the case of a pledge with 

possession. 

Yajnavalkya, Verse 64. 

If Emm, ddhau, * a debt under a pledge ’, oo account of enjoyment, 
dwigunibhdtam, * has become doubled then when the amount so 
15 doubled has passed to him, the pledge should be released by the 
creditor. This is the meaning. 

This is what is called a Kshay&dM ‘ a self-effacing pledge.’ This, 
moreover, would be so when it has been so agreed upon by the creditor, 
as it is based on the same principle as the text of Vishnu 1 viz. : “Even 
20 if the maximum amount of interest is paid, the mortgaged article, if it 
is immovable (shall not be returned), unless there be an agreement to 
that effect.” 

One who is afraid of an illegality, should release the pledge; vide 
this text of Brhaspati 5 : “Where the use of a pledge (is continued) 
25 after twice the principal has been realised, ( receipt ) of the compound 
interest and the exaction of the principal and interest, that is (called) 
usury, and is reprehensible.” 

It is also said that except under a special agreement it does not 
carry interest. (64) 

30 Here ends, in the commentary on Yajnavalkya, 

The Chapter on the Recovery of Debts. 


2. Oh. XI. 12, 



1. Oh. VI. 7, 



It&jnavaikya. 1 
Verses 64-65. J 


MitaksharA ,— -The Upanidhi and the Nikshepa. 


m 


8'ulapatu. 

Yajfiavalkya, Verse 64. 

“ When the profits of this reach double the quantity of the amount, 
my pledge is to be released ”, thus saying when a pledge is offered, then 
when from its income double the amount (advanced) has been realized, 5 
then the pledge is to be released and not to be enjoyed. (64) 


Chapter IV. 


TH.E LAW OP DEPOSITS. 


Yajnavalkya, Verse 65. 

Property which being placed in a box is delivered 10 
into the hands of another without being described, is called 
a deposit ; (and it) should be returned in th® same condi- 
tion (in which it was when delivered). 

Mitakshara : — A thing which holds the things deposited, 

being different from it, is a Vasana, box, a 15 
Upanidhi receptacle, e.g., & Karanda, &c. dravyam; 

described. property, wasanastha, which is placed in it, 

the particulars as to the quality and the. quantity 
of which anakhyaya, is without being described i. e. mentioned, 
and (after it is) sealed, arpyate, is delivered, in confidence for safe 20 
preservation, anyasya haste, in the hand of another, that property 
is called, aupanidhika m, deposited property. As says Narada : 

“ That (property) which being under a seal is deposited without 
being counted or known, should be known as an upanidhi ; 
while it is known as nikshepa where it is counted.” 25 

Pratideyarn tathaiva tat, should be returned in the same 
condition. The person with whom it has been deposited, should 
return i.e. restore it back to the depositor in the same condition in 
which it was delivered bearing: the seals as before. 
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L Verses 65, 66. 

S'ulapani 

Yajfiavalkya, Verse 65. 

Vasanam , 1 a receptacle ’ to hold the deposit, such as a casket etc.; 
placed there without detailing its form, number etc.; what is deposited in 
5 another’s hand, that is aupanidhikam, ‘ deposited property’. That, tathaiva, 
‘ as it was’, i. e. marked with the seals etc. should be returned. (65) 


The author mentions an exception to the rule as to restoration 

Yiijfiavalkya, Verse 66 (1). 

That, however, which has been carried away by 
10 (an act of) the king, Providence, or thieves shall not be 
caused to be restored. 

Mitakshara : — Tam, that, deposit, which was carried away 
rajha daivena, by (an act of) the king or hy 
An exception to Providence e. g. by floods &c. or by thieves, 
15 the rule as to res- taskaraih, and has (thus) perished, na dapyah, 
toration of an he shall not 1 be compelled to restore . Of him with 
upanidhi. whom it was deposited, viz. the creditor, the 

property lost being that of the real owner 2 him- 
self, provided it (*. e. the loss) was not brought about 3 by fraud. As 
20 says Narada 4 “If a deposit is lost, together with the property of 
the depositary, the loss shall be the depositor’s. The same rule shall 
obtain, if the loss has been caused by fate or by the king, unless the 
depositary should have acted fraudulently.” 


1. See also Kltyayana Verse 594. 

2. The word Dhanin ( uftq; ) here stands for the debtor who is the real 
owner of the thing deposited. The meaning is that if a loss takes place under 
the conditions specified the loss is that of the depositor and not of the depositee. 
Of. s. 153 of the Indian Contract Act. 

3. Mark the expression— If it were the object of the Author 
simply to indicate direct fraud on the part of the bailee the expression 
fSnflpfU* would have sufficed. But the suffix qrifaij is purposely used with a 
view to cover the case not only of direct fraud but of any fraud whether 
direct or indirect to which the creditor was a privy. 

4. Ch. II. 9. 
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The Authour mentions an exception to the above rule 

Yajiiavalkya, Verse 66 (2). 

When, however, the loss occurs after demand and 
non payment 1 the depositary should be fined and compelled 
j to pay an (amount) equal (to the deposit). ' 5 

I Mitakshara s — When, margite, demanded , by the owner 

if he do not pay, then after that time, even if 
* Page i3. bhresho, the loss, L e. the destruction occurs on 
account of the king &c., the bailee should be 
made to pay to the owner the amount as determined by (the value 10 
of) the original, as also to the king an equal fine. 

S'ulapani. 86. 

Yajiiavalkya, Verse 66. 

If, when demanded and not delivered, its bhresho, ‘loss', i. e. 
destruction, takes place, then he should be made to pay, and also a fine 15 
the king should take for himself. If it is lost owing to the fault of the 
depositor of the bailment, then he himself must pay, as 
says Katyayana* : “By whosesoever fault is the property lost or is taken 
away, he must be compelled to make good that amount together with 
interest, excepting when caused by fate or the king.” (66). 20 

The Author mentions a penalty for (wrongful) appropriation. 

Yajiiavalkya, Verse 67 (1). 

If he, (i. e. the bailee) of his own will , 3 makes a living, 
he shall be punished, and also made to pay it with the 
increase. 25 

Mitakshara : —He who, swechchchaya, of his own will 
i. e. without the permission of the owner, 4 ajlvati, makes a living i. e. 

1. At p. 42. 1. 30 f% is a misprint. It should be 3T^% — 

2. Verse, 594. 

3. In Roman law the use of a thing deposited without the consent of 
the owner constituted furtum (See Justinian Bk. IV. I. 0„). In English law 
Such use would not be larceny without the intent to deprive altogether the 
owner of his property in the deposit, 

4. t. e. without the consent or permission of the bailor. 

27 a: 
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appropriates or deals with it by lending (at interest) with a view to 
(make) a profit (out of) the money 1 deposited, should be fined having 
regard to the extent of the appropriation and also of the profit (made 
by him); and he should also dapy&h, be made to restore, the deposit 
5 sodayam, together with the increase, i.e. in the case of an appropriation, 
together with interest, and in the case of a loan advanced, together 
with the gains realised (in the transaction). The (special) rule of 
interest (in such cases) has been stated by Katyayana 2 , : " A deposit, 
the balance of interest, (an article) sold, and (the price of) a thing 
10 purchased, if not paid on demand shall bear interest at five per cent-’’ 
This rule moreover, is to be observed where there has been (complete) 
appropriation. In case, however, where it is lost on account of 
neglect or ignorance, the same (Author) has mentioned 3 a special rule 
viz .' — “ Where the deposit has been appropriated and used up, he 
15 should be made to pay (it back together) with interast and an equal 
amount if neglected ; where it (the deposit) has been lost on account 
of ignorance, he should be made to pay a little less.” ‘ Little less 5 
Kinchinny&nam i. e. less by a fourth part. 


The Author extends the rule regarding a deposit, to the cases 
20 of Ydchita &c. 

Yajnavalkya, Verse 67 (2). 

The same law applies in the cases of Yachita, 
Anvahita, Nyasa, Nikshepa, and (such) other kinds (of 
deposits). 

25 Mitakshara: — When, on festive occasions such as a marriage 

&c. clothes, ornaments &c. are begged for and taken away it is 
(called) a Yachitam. 4 Where a thing is placed in the hands of one, 
and by him also has thereafter (arm) i. e. afterwards further on, been 
placed in the hands of another with (the direction) : “ (Please) give 
30 it to the owner ” it is (called) an Anvahitam. What is known as 
Nyasa is a delivery to a member of the house in the absence of the 
owner and without 5 being shown to him, with (the direction) “ this 

1. The original word is ^zf it may also mean a thing. 

2. Verse, 506. 3. Verse, 597. 

4. Of. the Commodation of the Roman Law. 

5. There is a mistake in the print of the text on p. 43, 1. 14, The 

correct reading is and not Nyasa is a secret 

deposit handed over to some member of the house in the absence of the owner. 
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is to be made over to the owner of the house. ” A delivery in his 
presence, however, is a Nikshepa. 

By the (use of the) word Edi, and others, are included cases 
of a deposit Nyasta e.g, of gold &c. in the hands, of a goldsmith 

&e. for preparing a bracelet &c. as also of mutual bailments' 5 

as. e. g. in cases where there occurs a need of each other with 
words “ you should keep this mine, and I shall keep this yours, ” 
as says NErada 1 2 : “ The same law applies in the case of Tachita, 

Anvdhiia and other such deposits, articles made over to an artist, 
Nydsa, and Pratinydsa deposits. ” in the case of these i. e. the 10 

YdrMta dfe. this very rule i. e. the rale in the case of a deposit, viz. of 

repayment &e., should be understood (as being applicable). 

Here ends the Chapter on Deposits- 


Viramitrodaya 

In regard to Nikshepa or deposit, a title at law, the Author says 15 
Yajnavalkya, Verses 65, 66, 67. 

V&sctnam, ‘a receptacle’ such as a casket or the like, fit to 
hold a deposited article ; property lying there, the quantity &c., 
andkhydya, ‘without being declared’, i.e., without mentioning, anyasya 
haste, ‘ in another’s hand ’, for protection and out of confidence, arpyate , 20 

what ‘is delivered’, tadaupanidhikam , ‘ that is called an upanidhi ’ a 
special kind of deposit. 

The general characteristics of a nikshepa deposit, however, should 
b8 noted as stated by Narada: 3 “Where one, out of confidence entrusts 
his own property with another without suspicion, it is called by the wise 25 
a deposit, a title of law “ Of a good family, of good conduct, well- 
versed in law, and a troth-teller,” these and others stated by Manu 4 
are only an extension of (the qualities for) the confidence being reposed. 

There, aupanidhikam dravyam , ‘property which has been deposited 
as upanidhi , ’ tathaiva, ‘as it was’, i.e., without declaring or counting, as 30 

1. A Pratinyasa is a mutual bailment both parties exchanging deposits 

with one another. 

%. Oh. II. 14. 3, Oh. II. 1, 


4. Oh. VIII. 180 
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before marked by the seals &c., prafAdeyam , c m to be returned 5 to the 
depositor, (65) 

There, an upanidki , deposit, if either by the king, by Providential 
dispensation such as by fire, or by a thief, is taken away, in such cases 
5 the acceptor of the deposit is not to be compelled to make good to the 
depositor. 

If, however, when mdrgite, 4 sought f i.e^ demanded by the 
depositor, even then adatte , 6 if not given’, and in regard to that property 
a loss or deterioration occurs as being caused by the king or 
10 Providence, that upanidki by its value, to the depositor and an equal 
amount as fine to the king, the acceptor must be compelled to pay. By 
the use of the word cha , 4 and also 5 , is included the depositor. 

Sweckhay&j 4 o£ his own will 5 , and not. with the consent of the 
depositor, tam , 4 that ? , i>e., the upanidki , deposit, djimn , 4 makes a living 
15 upon’, s’,#., appropriates it by use for making a profit of the interest, 
rdjnd dandyah , *ke should be punished by the king 5 ; tam ‘that*, 
upanidhim , i deposit \ sodayam , s together with interest \ he should be 
compelled to pay to the depositor* 

Here moreover, Katyayana 1 states the rule as to interest : “A 
20 7iiksk&pa deposit, the balance of interest, the proceeds of a sale, as also 
of a purchase, when being asked for if one does not pay, each carries 
interest at five per cent”. 

Mann 2 : “What was carried away by thieves, or drowned in water, 
as also what was consumed by fire, one need not pay 5 provided one does 
25 not appropriate any portion.” Collecting together, i*e n taking a little, 
and the remainder he deposits elsewhere, or neglects the entire quantity, 
on the ground "I am not to be responsible for. it 5 , then the whole must 
be made good. This is the meaning. Yyasa 3 • “Where the deposit has 
been appropriated and used up, he should be made to pay it, together 
SO with interest, an i an equal amount if neglected 1 where it has been lost 
on account of ignorance, he should be made to pay a little less.” 

Manu 4 : “If by false means any man deprives another of his 
property, he along with his accomplices, shall be publicly punished by 
the various modes of corporal chastisements, Vadha , 4 chastisement \ 
35 such as beating, &e. 

1. Verse 506. 2. Oh. VIII. 190. 

3. VijnaneSvara assigns this text to Katyayana, while here and in 
Barbara Madkava it is assigned to Vyasa. See Katyayana Verse, 597, 

4. Oh. VIII. 194, 
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Y&c/iita fc. Ayam, ‘this’, i.e. s the one stated in connection with the 
upanidhi deposit, vidhih, ‘rule’, i e., the procedare, such ub the liability 
or the non-liability to pay oa occasions affected by the king or fate, 
should be understood in the case of Y&ckita and like other kinds of 
deposits. Where, on the occasion of a marriage or like festivity, clothes, 5 
ornaments, etc., are asked for and borrowed on an undertaking for repay- 
ment, that is calle l Yachitam. Anvahitam, when the owner has deposited 
a thing with one, and by that one also, (am) afterwards deposited further 
on with another under the direction of the depositor. Nyasa is that 
where without showing to the master of the house, and even in his 10 
absence, a deposit with his people with the words ‘ (this is) to be made 
over to the master of the house.’ Handing over an article to an artisan 
for preparing into an ornament, after describing it in his presence and 
giving it over to him is Nikshepa. 

By the use of the word A'di, and like others ’ are included 15 
things bought (but not paid) and like others mentioned by Gautama 1 * . 

For while stating the liabilities, under the text* ‘ the sons should 
discharge ’, Gautama, says : 44 An open deposit, a sealed deposit, a loan ; 
for use, an article brought 3 on hire, and a pledge, when lost without 
the fault of the holder, (shall not involve) any blameless person.’ 20 
AvakrUam, an article 4 brought on hire i.e., brought by paying a rent. 

When the depositor is available, the deposited article must be 
delivered over to him, so says Brhaspati 4 : “ By whomsoever has an 
article been deposited, and by whatever process, to him and in the same' 
manner should it be delivered over to him and not to any other ”. 25 
4 Any other i.e., successor, such as the son and like others. 

Manu 5 : “ He who delivered himself, when dead, and the bailee 
delivers it back to his successor, he must not be charged by the king, 
nor by the cognates of the depositors.” 

Onder a special agreement (to that effect), however, even when 30 
the depositor is living, delivery to the successor may take place in regard 
to the Y&ckit&ka, which has been almost described above ; so says 
Katyayana* s “ After the (stipulated) time has arrived, and the purpose 
is over, when he does not deliver although asked for, if the article is lost 


1. Oh. XII. 38. 2. Oh XI. 39. 

3. srr, — Price entirely or partly not paid for. 

4, Oh. XII. 9. 5, Oh. VIII. 187, 6. Verse, 607, 
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or even taken away (by any other;, then the borrower should take the 
price and offer it € Lost even by an act of God. 

Thus in the Oommentury on Ydjnavalkya ends 
the Chapter on Deposits, 


5 S'ulapani. 

Yajnavalkya, Verse 67. 

The Aupanidhi deposit, if the bailee puts to use without the 
consent of the depositor then he should be fined in an equal amount by the 
king, and the amount also should be caused to be paid to the depositor 
10 together with interest. 

Ydchitam , ornaments &c. brought for decoration. Where the right 
of ownership is given it is Nyam : “Where through fear of robbers, king, and 
the enemies, and also for deceiving the Dayadas, a chattel is deposited 
In the house of another man, that is called a Nycisa” thus characterised 
15 by Brhaspati 1 . “Where one’s property, out of confidence one deposits 
with another without any suspicion, that is called Nik&hepa by the wise” 
thus stated by Narada 2 , In regard to these also, the rule viz. “He is 
not to be made to pay what is taken away by you,” is to be understood to 
apply. Vyasa* states a special rule : “Where the deposit has been 
20 appropriated, he should be made to pay (it back together) with interest, 
and an equal amount if neglected ; where It has been lost on account 
of ignorance he should be made to pay a little less.” 

Here ends the Chapter on Deposits. 

Chapter V. 

25 OF THE WITNESSES. 

It has been said above 4 that c evidence has been laid down to 
consist of a writing, possession, and witnesses. ; Of these, 
(' the law as to ) possession has been examined. Now begins an 
examination of the nature of (the rules of law as to) witnesses, 

1. Oh. XII. 2- 2. Oh. 

3. Bee note 3 on p. 842 above, 

4. Yajn. II. Verse. 22, p. 743 11. 16-18, 
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Chapter V. J u 

One becomes a (proper) witness by his actually having seen 
or heard (a thing), as says Manu 1 : — “Witness 
Characteristics Evidence is admissible if (it is) in accordance with 
of witness. what has actually been seen or heard (by the 

witness). ” Such a witness, moreover, is of two 5 
kinds, appointed and unappointed. When marked as a witness, he is 
called an appointed, and when not marked, an 
Kinds of unappointed. Of these the appointed is of 

witnesses. five 2 kinds and the unappointed of six, and thus 

these witnesses are of eleven kinds. As says 10 
Narada 3 * : — “Eleven varieties of witnesses are distinguished in law 
by the learned. Five of them are known as appointed, and the 
other Six as unappointed. ’’ Their (further) classification has also 
been indicated by the same Author 4 : — 6( A subscribing witness, one 
who has been reminded, a casual witness, a secret witness, an indirect 1 5 
witness, these are the five sorts of appointed witnesses ”. 

* Page 44. 

Katyayana 5 has described the characteristics of the 
subscribing and other witnesses (thus) •• “ One who was invited by 
the claimant 6 himself and who has been entered into the document, is 20 
called a subscribing witness, and who has been made to remember 
without the document (being shown to him) (371) ” The same 
Author has explained the meaning of the expression ‘ Made to 
remember without the document ’ ( sm&ritah patrak&drte ) thus : 

“ He, moreover, who for the purpose of establishing a transaction, 25 
is reminded again and again by the claimant after (his) having seen 
(the document evidencing) the transaction is called here a witness 
‘who has been reminded ' (37 2). ” He, however, who hving arrived 
by chance, has been made (to subscribe as) a witness is a casual 
witness. The Same Author has pointed 7 out a distinction among 30 
__ — VIIL74 . — 

2. Here there is an error in the print in the Sanskrt text on p. 43. L 25. 

It should be to ^ 3T$TO 

3. Oh. I. 149. 4. Narada Oh. I. 150. 

5. Verses. 371-375, 

6. oqafj — the party who sets up a claim. 


7. Verse, 373. 
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these witnesses even when they have not subscribed to the document : 
“ One (specially) called on the occasion, and one who had gone 
(merely) by chance, these two (kinds of) witnesses can establish the 
claim of the plaintiff, although they are not entered into the 
5 document (373)”. Moreover: “He is called a secret witness who 
while remaining concealed, has been made to hear distinctly the words 
of the defendant by the plaintiff for establishing his claim (374) ” 
And “ He is called an Indirest witness who, either from direct or 
hearsay knowledge corroborates broadly the statements of (actual) 
10 witnesses (37 5). ” 

Narada 1 has also pointed out the six kinds of the 
unappointed (witnesses) : “ The village, a judge, a king ; one 

commissioned 2 for (special) duties by the disputants, and one deputed 
by the claimant. In family quarrels, members of the family shall 
15 (also) be witnesses.’’ The mention of ‘a judge 5 is indicative by 
implication also of ‘a writer’ and 'a Sakhya?\ “The writer 4 , the judge, 
the Sahhyas have, in order, been laid down as witnesses when the 
case is under investigation by the king. ” 


Such witnesses ; of what kind and how many will (these) be ? 

20 (Anticipating such a question) the Author says 

Yajiiavalkya, Verses 68, 69. 

Men devoted to religions austerities, men liberally 
disposed, men of high, families, truthful men, men (chiefly) 
devoted to religious observances, straightforward men ? 

25 men blessed with sons, and men possessed of wealth (68) 

are to be known as competent witnesses, ( provided 
they are) not less than three, and devoted to the 
performance of B'rauta 5 and Smarta rites ; each respectively 

_____ xT^oiTZ 151-152. * 

2. v: ’ is another reading & Dr. Jolly translates 
it as‘‘ one" acquainted with the affairs of the two parties. ?? 

3. See p. 636 n. 4 above. 

4. Katyayana, Verse. 355. 

5. Srauta and Smarta rites are those laid down in the Sniti and the 

^ A 

Smrtis. See Yajnayalka Achara. Verse 97 and Vijfianeswara’s prefatory 
remarks thereon, pp. 267-268 above. 



Ydjhavalkyd *1 MiMkstoariU- WitneBUSytlieiv-miaUjlmtlmis. Sit 

Verses. 68 -"69. } 

according to their caste or class, or all for all (castes and 
classes). 

Mitakshara : — Tapswinah, men denoted to religious 
austerities i. e. habitually devoted etc. ; danasllah, liberally disposed , 
i. e. devoted to making donations ; kulinah, of high families, 5 

i e. born in high families ; Satyawadinall, truthful, i. e. having a 
character for truth-speaking ; d harmapradhanah, devoted to 
religious observances , and not to observances actuated by Artha 1 and 
Kama ; rjavah, straitforward, not crooked ; putrawantah, blessed 
with sons, i. e. with living sons ; dhananvitah, possessed ofivealth, i.e. 10 
possessed of considerable wealth such as gold etc. ; sTautasmarta- 
kriyaparah, devoted to the performance- of s'rauta and smdrta 
rites, i. e, devoted to the pet formonce of ordinary and special rites. 

Men of this description, tryavarah, not less than three, 

are (accepted as) competent witnesses. Those 15 
The number of than whom three will not be below i. e. less, are 
witnesses. tryavarah, men not less than three i. e. men 

who are not on this side of (the number) three. 

The meaning is, that for more than this, their number would be 
according to the requirements. Without going outside the caste, is 20 
according to caste, y&thajati. Castes such as Murdhdvasikta 2 
and others born of descending 3 or ascending unions. Among these, 
for the Mudhdvasiktas, the witnesses shall be the Murdhavasiktas. The 
same (rule) should be observed with reference to the Ambasbthas and 
others. 25 

1. The three Purusharthas — ends and aims of all worldly activities — * 
are Dharma 9 Artha and Kama, the securing of religious, pecuniary, and 
personal advantages. 

2. ( Mnrdhavasikta ) — see the ( evolution of castes 7 as given 

in Yajh. Ach&radhyaya, Verses 90-96 pages 241-267 above. The issue 
begotten by a Br&hmana on a ICshatriya wife is called Mu rdhavasikta. Yajf). 
Achara. 91. • 

3. 3T555i.*r3T i e. the issue of the union of the male of a higher class with 

the female of a lower class. These have been indicated in Verses 91 and 92 
of the AeharadhiSya of Yajfiavalkya, pages 248-251. The contrary of this 
term is ( Pratilomaja ) the issue of an inverse union i. e. the Union 

of the male of a lower order with the female from a higher order. See Verses 
( 93-95 ) Do. Do ( pages 252-260 ). 
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Per sons unfit to be vMnmu&. 


[* Ydju'ivalkya 
L Verses 68-69. 

Not going beyond the class is according to the class , 
yathavarijam. Classes, such as the Br&hmams and others. Here, in 
cases of Brahmanas, BrUhmanas alone of the specified description and 
number can be witnesses. The same (rule) should be observed in 
5 the case of Kshatriyds and others. Similarly, in cases concerning 
women, women alone can give evidence. As says Manu 1 : 
• 41 Women should give evidence for women ”. 

In the absence of persons of the same caste or class all i. e. 
the Murdhdvasiktas and Brdhmanas &c. will become (proper) 

10 witnesses in the cases of all L e. Murdhdvasiktas &c., Brdhmanas and 
others. 

In the absence of witnesses of the aforesaid description, in 
order to establish the rule that others for whom there is no objection 
may be (accepted as) witnesses, it is necessary to mention those who 
15 are not (fit to be) witnesses. These have been pointed out by 

Marada 2 as of five sorts : — “ The incompetent witnesses, too, have in 
law 3 books been mentioned by the learned to be of five sorts ; (vis. 
witnesses who are incompetent) on account of a (specia ) text of law, 
on account of depravity, of contradiction, on account of a voluntary 
20 deposition, or of an intervening death. ” 

It may be asked what witnesses again are incompetent under 
a special text ? So the (same) author* says: “ Learned Br&hmanas, 
hermits, aged persons as also ascetics and others, are incompetent 
(as) witnesses under a special text of law ; and no (special 5 ) reason 
25 is given for this (rule). ” Hermits i. e. Wdnaprasthas 6 . By the 

term Adi, and others, are included those who have any dispute (at 

law) with the father or (such) others. As says S'ankha : “ Persons 

1. CU, VIII. 68. t. Oh: I. 157. 

3. ‘ ? is another reading &c. i( In this law ?? 

4 a Narada Oh. I. 158. 

5. The reason why the persons referred to in this paragraph are 
excluded seems to lie in their entire renunciation of earthly interests, which 
render them unfit to appear in a court of justice. Of. Manu VIII, 65 — 
Dr. Jolly. 

6. One in the third stage of life, the four stages being 



Y&jhavalkya 1 
Verses 68-69. J 


Mltakishara— These described. 
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having a dispute (at law) with the father, resident students at the 
preceptor’s home, ascetics, hermits, and the Nirgranthas 1 are 
incompetent (to be) witnesses. ” 

Persons unfit to be witnesses on account of depravity have 
been pointed out (by him 2 ) thus : “ Thieves, robbers, dangerous 5 

characters, gamblers, and rogues 3 , are incompetent (as) witnesses on 
account of depravity ; there is no truth (to be found) in them. ’’ 
Dangerous characters (chand&h) i e. of excitable temper. Gamblers 
i. e. those engaging (themselves) in gambling. 

The same Author* has pointed out the nature of witnesses 10 
incompetent on account of contradiction : “ Should one of the 
witnesses entered on record or summoned by a party depose to a 
falsehood, all of them become incompetent (as) witnesses on account 
of a Contradiction”. 

Similarly the nature of a Swayamukti or a volunteer witness 15 
has been described 5 : “ A volunteer witness is he, who without being 
appointed to be a witness, comes of his own accord to make a 
statement, (and) is termed a spy in the law-books ; he does not 
deserve to bear testimony. ” 

The characteristics of a witness (rendered) incompetent on 20 
account of intervening decease have been given thus 6 : “ When a 

claim has to be proved, and the claimant is not in existence, for 
whom can (any person) bear testimony ? And so such a person 
is an incompetent witness by reason of intervening decease. ” i. e. 
either by the plaintiff or the defendant, — who has to prove a 25 
(particular) claim ( by informing his witness ) thus : ‘ you shall be 
my witness for this claim’; when such a one — i. e. either the plaintiff or 

1. IW ( Nirgrantha )—free from all ties or hindrances — a saint or 
devotee who has renounced all wordly attachments, and wanders about naked 
and lives as a hermit. The term has also the following meanings : — an idiot, a 
fool, or a gambler ; 'without a restraint’. This term is also used at times in 
reference to Jain or Budhist monks — a fact evidencing a particular attitude 
towards this sect at one time. 2. Narada Oh. I. 159. 

3. srsjqrr: . is another reading : assassins. 

4. This text is assigned to Katyayana by the Author of the stregwg®. 

See Verse 359 Kane. 

5. Narada 1. 161. 


■6. Narada Oh. I. 162. 



§50 Mltaksliara &. S'ftlap&n! — All for all . r Y&jhavalkya 

L Verses 68-69. 

the defendant is not In existence L e. is dead, and the claim has not 
been proved, in what claim or for whose behalf should one bear 
testimony as a witness ? and thus one ceases to be a witness, on 
account of intervening decease. 

a Where, however, the sons have been told by their father at 

the time of death or even while he was in (sound) health, that in 
such and such a claim, such and such persons will be witnesses, in 
such a case one can be a compentent witness even though there has 
been an intervening decease. As says Narada : u A witness 
10 becomes incompetent on account of intervening decease, unless he 
has been named by the dying man. ” And also, “ Where a witness 
has been named by one while (perfectly) free from any disease in a 
claim which is in accordance with the law, even if the claimant die, 
the witness (still) continues to be (a competent) witness in claims such 
15 as for the six kinds of property viz. Anvdhita and others. ” 


S'ulapani. 

Yajiiavalkya, Verse 68. 

Rjavo, ‘straightforward,’ i. e. not crooked. Of this kind should 
the witnesses be ; should he understood. Thus is the connection with what 
20 will be stated hereafter. 


S'ulapani. 

Yajnavalkya, Verse 69. 

Three is the least i. e. lowest number of whom are trymvardh, 
‘ not less than three ’. The meaning is that they shall he not less than 
25 three. Yathajdtiti, ‘according to the caste &c.’ ; to whichever caste one 
may belong, of that caste shall his witnesses be ; so, of a touchable caste, 
a touchable. Or in the case of all, all may he witnesses, since Manu, 
has observed : “ Witness evidence is admissible if (it is) in accordance 
with what has actually been seen or heard (by the witness) ” This 1 
30 moreover, is indicative as applicable as a means (of evidence) — the 
meaning is one is admissible as a witness who has evidence regarding the 
subject matter in dispute 


1, Oh. VIII. 74. 



Y djnavalky a 1 
Verses 70*71. J 
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Mit&kgliar k— Incompetent as witnesses. 

The Author mentions those who are incompetant 1 witnesses 

i Yajfiavalkya, Verses 70, 71. 

A woman, a minor, an old man, a rogue, an 
intoxicated person, one violent, one against whom an 
accusation has been brought, a stage-dancer, a heretic, 5 

a forger, one deformed (70). 

One degraded, a relative, one having an interest in 
the subject-matter (of the suit), an ally, an enemy, a thief, 
a desperado, one who has been found guilty, an outcast, 
and the like others are incompetent witnesses. 10 

Mitakshara — Stri, a woman, is well known ; balah, a 
minor, one who has not attained (the age of) capacity ; vrddhah, 
an old man, one who is above eighty. The use of the term vrddha 
is indicative also of others e. g. learned Brihmanas etc. for whom 
there is a (special) prohibition in the texts 2 ; kitavah, a rogue, one who 15 
gambles with the dice ; mattah, an intoxicated person, i. e. by 
drinking etc. ; unmattah, one violent i. e. one possessed by an evil 
spirit ; abhis'astah, one against whom, an accusation is Ir ought, i. e. 
against whom a charge is pending, such as of killing a Br&htnana 
etc. ; rangavatan, a stage-dancer, i. e- a professional actor ; 20 

pakhapdinah, heretics, such as Nirgranthas 3 and others ; kutakrt, 
a forger, i. e. one who makes false documents etc ; vikalendriyah, 
one deformed e. g. without an ear etc ; patitah, one degraded, such 
as a Brfthmana-killer etc . ; aptah, a relative i. e. a friendly relative ; 
arthasambandhl, one having an interest in the subject matter (of the 25 
suit), i. e. the subject matter of the suit which is under investigation ; 

; sahayah, an ally, i- e. a partner ; rlpuh, an enemy, an 

; opponent ; taskarah, a thief, a robber ; sahasl, a desperado, one 

menacing (others) by the (sheer) force of his strength ; 
drs'htadoshah, one who has been found guilty, i. e. who has been 30 

I 1. There is a mistake in the print of the text atp, 45 1. 18. for fTRrTRt; 

read 

2. e.g. jManu. VIII. 64-67. Narada. 1.157-171. 

j 3. Jain or Bndhist monk. See note on p. 849. above. See also the 

I Mitakshara on Yajn II, 192 a regards iTWWJRR SIBT: | 



g K 9 Mi t^ktihara — A wl tness sole . f Ydjnacalleya 

I Verses 70 - 71 . 

found out as having told an untruth ; nirdhutah, an outcaste, one 
abandoned by his relatives. 

By the use of the term Adya, 1 and others \ are also included 
others who have been mentioned in other Smrtis 1 as incompetent 
5 witnesses on account of depravity, contradiction, volunteering a 
deposition, or of intervening decease. These (as also) a woman, 
a minor &c. are not fit to be witnesses. 

* Page 46. 


S'ulapani. 

10 Yajnavalkya, Verses 70. 71. 

These, i. e. women &c. although possessing the aforestated 
qualifications must not be admitted. Kitavdh, ‘a rogue’, one who starts 
betting. Rangumtara, ‘a stage dancer’, i, e. one who maintains himself 
upon the stage. Sdhasi, ‘a desperado’, one who commits thoughtless 
15 acts ; drashtadoshah, 'one who has been found guilty’, i. e. in elsewhere ; 
nirdhf/tah, ‘an outcaste one who has been banished from the village. 
By the use of the word adya, ‘and others’, are included, the Srofriyas, 
ascetics, and others stated in other Smrtis. (70, 71). 

“ Witnesses are known to be not less than three ” 2 ; the Author 
20 mentions an exception to this text 

Yajnavalkya, Verse 72 (1). 

When approved of both parties, even one person 
becomes a (sufficient) witness, if he is conversant with his 
duties. 

25 Mitakshara Dharmavit, one is said to be conversant 

with his duties, who performs the ordinary and 
About a wit- special rites after (properly) understanding them, 
ness sole. Such a one, even if alone, is a (sufficient) 

witness, ubhayanumatah, when approved 
30 of both parties. By the force of the word api, even, even 
two (would do). Although under the text 3 : ‘ Devoted to the 


1. e. g. see Narada. I, 157 See 848. p. 16-20, above. 

2. Verse 69 above p. 846 1. 26. 3, Yfijfiavalkya II 69 p. 846 1. 27. 
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YS,jnmalkya 1 Viramitrodaya— /« serums charges. 

Verse IS. J 

performance of the S' rauta and the Stndri rites the (condition 
regarding the) observation of duties holds equally even in the case of 
more than three persons, still these are admissible as (competent) 
witnesses even in the absence of a consent from both sides, while a 
single witness or two are accepted as sufficient only with the 5 

consent of both (parties), and thus the use of the expression {tryavara 1 ) 

* not less than three ’ has a purpose. 


The Author mentions an exception to the text, 2 “ men 
devoted to religious austerities, men liberally disposed &e. ” 

Yajnavalkya, Verse 72 (2) 10 

In the cases of adultery, theft, insult, and a 
Sahasa (a heinous offence), any person may be a witness. 

Mitakshara Sangrahana, adultery, and other offences 
the characteristics of which will be mentioned 
In cases of later on 3 . In these cases all persons, whether 15 

theft and other prohibited by special text or wanting in the 

proceedings even special qualities of austerities, are competent, 

persons (specially) But here also, the persons who are incapacitated 

prohibited may be from being witnesses on account of depravity, 

accepted as wit- of contradiction, or on account of a volunteered 20 

nesses. statement, are not acceptable as witnesses, the 

cause (of incapacity) viz. the absence of 
(truthfulness) &c. being also applicable here. 

Although on account of the text 3 : Manslaughter, robbery, 
an indeceleat assault upon another man’s wife, and the two species, 25 
of insult, such are the four kinds of Heinous offences,” adultery with 
women, robbery, and assault are regarded as heinous offences, still, 
these very offences become heinous when they are committed in public 
(by the offender) in mere brute force, while when committed in 
secret they are designated by the words adultery &c. and hence they 30 
have been distinctly mentioned in addition to the Sdhasa (or Heinous 
offences). 


1. YftjB. II. 69. p. 846 

3. Of N3,rada. Oh. XII. 2, 


2. See Verse 68. 
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Yiramitrcjclsyg —Disqualified as witnesses. f Ydjnavalkya 

[ Verses 68-73. 

Viramitrodaya. ; 

‘Evidence has been laid down to consist of a writing, possession, 
and. witnesses* bo has been stated above 1 Of these, possession has been 
discussed® Now the Author discusses the law about witnesses by an 
5 entire Chapter 

YajSavalkya, Verses 68, 89, 70, 71, 72, 73. 

Tapaswinah , ‘men devoted to religious austerities*, i. e» as a 
matter of habit devote! to austerities-; ddnasil&h , ‘liberally disposed 9 , i* e* 
devoted to making donations ; kulindh , 4 o£ high families*, eh e. born 
10 of families free from .any taint of mixture &c* ; satym&dinah, ‘truthful 
men 9 , i. e> having a character for truth-telling ; dharmapradhdndh , 
‘devoted to religious observances 9 , L e* whoso principal objective is 
religion ; rjavah ) ‘straightforward 9 , t . e • not crooked-minded. (68). 

Those, ( the number ) of whom three is a lower degree are 
15 tryaioardh , ‘not less than three 9 . Vide the text of Brhaspati 2 s “Nine, 
seven, or five, should they be ; as also four, or three - also", ferauta 
performance, such, as the maintenance of the perpetual fire &c ; a Sm&rta 
performance, such as the performance of the Sandkyd worship and the 
like ; one ever alert on their performance, and performing these every 
20 day ; yatkdjdii , ‘according to caste 9 , i, e. in accordance with the castes ; 
thus the conclusion is that for the Mdrdk&vasiktas, the Murdkamsiktas ; 
for the AmbhashihaS) the Ambashthas to he witnesses; for the women, 
women to be witnesses. 

In the absence of those of one ? g own caste or of one 9 s own 
25 class, in the case of all disputants, all i. e. the Murdkdvasiktas &c., 
as also Brahmanas &c«, who have been stated to be witnesses, in the 
Smrtis of Mann and others, should be regarded as proper witnesses. (69). 

Women &c., however, are not (proper) witnesses. Bdlah , ‘a 
minor 9 , one below the age of sixteen ; vrddho, ‘old 9 , more than eighty 
30 years of age ; kitavah, ‘a rogue 9 , one who habitually gambles with dice ; 
mattaji, ‘intoxicated 9 , by spirituous liquor &c. ; unmattah , ‘violent 9 , such as 
by madness &c. ; ahhikasto , ‘possessed 93 i. e . on account of the curse of 
Brihmicide &c. ; rang Amt An , ‘ a stage-dancer 9 , i. e. an actor ; pdkhandi , 
‘a heretic 9 i. e. one outside the orbit of the Yedic 4 religion ; kutakrt, ‘a 
35 forger 9 , one whose dealings are always fraudulent ; mkahndriyah , i one 
deformed 9 , i e . without an eye, ear &c. (70). 

l7’ Yajn. II. 22 p. 743~11, 16-18. 2. Oh, VILU. 

3. under an accusation, or under a curse. 

4. i. e. not recognising the Vedas as of authority % rpntrq% 



YAjhawlkya i Mmk^Mrk—Em eption to the rule as to three. »Kk 

Verses 71-73. J van 

Patito , ‘degraded/ such as a BrShraicide &c. ; dptah, ‘a relation,’ 
‘relative’, i. e. a friendly relative ; arthasambandhi, ‘interested in the 
subject-matter’ i. e. of the subject-matter in dispute ; sahdyah, ‘an 
ally’, i. e. one who is helping the disputant § ripuh, ‘enemy’, i. e. enemy 
of the disputant; taskarah, ‘a thief’, a robber; sdhasl, ‘a desperado’, 5 
one who wilfully causes murder &o. ; drshiadosko, ‘one who has been 
found guilty,’ i. e. one who has been found to have told a lie in another 
litigation ; nirdMtah, ‘an outcasts’, i. e« who has been outcasted from 
the family. By the use of the word ddya, ‘and like others’, are included, 
the Vedic scholar, the ascetic &c. (71). 10. 

The Author mentions an exception to the rule 1 ‘not less than 
three’; — ubhaydnumatah, ‘with the consent of both’ &e, by both t. e. by the 
plaintiff and the defendant, agreed to ; such a one. Dkarmavit , ‘knowing 
the dharma 5 , is the necessary attribute in common to all the witnesses. 

Such a one of this qualification, ekopi , ‘even one,’ is a sufficient witness. 16 

The Author mentions an exception to the rule 2 stated in ‘women, 
minors etc.’ 

Sangrakane, ‘adultery’ i. e. adultery with women; theft, pdruskye, 
‘insult’, such as the abusive insult, defamation ; sdhase, ‘in a heinous 
offence,’ such as man-slaughter and the like; sarmh, ‘all’, i.e. even women 20 
and the rest devoid of the qualifications for a witness as aforestated, 
become admissible as witnesses. This is the meaning. 

By the use of the word oka, ‘and also’, are included persons ’ 
possessing other qualifications as stated by Manu and others, and as 
implied in the word jfieyd , ‘should be known’. By the use of the 26 
word til, ‘however’, the author specially marks the incompetency as 
witnesses of ascetics as distinguished from women and others owing 
to their not being possessed of the stated qualifications. By the use 
of the word api, ‘even’, are included those stated in the text of Brhaspati: 
“Both these learned men in the Vedas may be accepted”. Here, the 30 
witnesses added by inclusion by the word wd, ‘or’, and included by the 
word ddya, ‘and like others’, are particularly stated as established. 
There by the efforts of the parties, witnesses mentioned in the lists and ' 
as set out in treatises are the best, viz. those working for the benefit of 
(the members of) all the varms, khowing all the laws, unaffected by 35 
(motives of) avarice, by habit observing the rules of parity, both 
external and internal. 


1. Verse 69. 

2& 


2. Verse 70 above. 



Virainitroiays— The witnesses enumerated and defined. 


[ Ydjmvallcya 
Verses 71-7$. 


In this connection Brhaspati 1 says : “ A subscribing witness, one 
caused to be written, a secret witness, one who has been reminded, 
a member of the family, a messenger, a spontaneous witness, an 
indirect witness, a stranger who has ( accidentally ) witnessed the : 
5 deed (1). The king, the presiding judge, so also the village — thus 
have the twelve kinds of witnesses been declared. I will now 
declare their distinctive characteristics precisely in order (2). One 
by whom his own caste has been written, and by whom his own 
and the father’s name, as also the place of residence has been written, 
10 he should be known as a ‘subscribing witness,’ Likhitah (3). One who 
has been entered by the plaintiff in executing a contract of loan or a like 
other transaction together with the details of the agreement is called a wit- 
ness ‘caused to be written,’ Lekhitah (4). He, who being concealed behind 
a partition wall is made to listen to the declarations of the debtor, and 
15 exposes the falsity of the denial by stating in detail what had happened 
is known as ‘a secret witness,’ GMkah (5). One who after being invited 
was made a witness in a transaction of loan, deposit, purchase, or the like, 
and is repeatedly reminded of it, is termed ‘a witness reminded’ 
Sm&ritah (6). One by whom in the matter of partition, gift, or sale, the 
20 community is advised, who is on terms of equality with both parties, 
and who knows the law, such a one is called ‘a family witness,’ 
Kulyah (7). One who being commissioned, hears the statements of the 
plaintiff and the defendant, who is approved of both, and is a respectable 
man, is called a ‘messenger witness,’ DMakah (8). One who, while a 
25 cause is being investigated, appears of his own accord and declares that 
he has witnessed the transaction is called ‘a spontaneous witness,’ 
Y&drchchhikah (9). A witness who when he is about to go abroad, or 
is lying on a death-bed, communicates to another what he had heard is 
called ‘an indirect withees,’ Uttaras&ksfii 2 . (10). He is also called ‘an 
30 indirect witness’ who repeats, from his own hearing or from hearsay, 
the previous statements of actual witnesses (II). One in whom both 
have placed their trust, or have communicated th9 business should be 
known as ‘a secret witness,’ Gv,dhacMri% as also one who is in the midst 
of the transaction (12). Where the statements of the plaintiff and the 
35 defendant have been heard by the king himself, he himself may become 
a witness when there is a dispute between the two (13). If after a 
suit has been decided, a fresh trial should take place, the Chief Judge 
together with the assessors, may act as witnesses there, but not in any 
other case (14). Where there has been a damage or destruction of 


1. Chapter VII. 1-15. 

2. Of. the De bene esse evidence of the present system of proced&re. 



Y&jnavallOja ~t Viramitrodaya — Persons incompetent to give evidence. okt 

Verses 68-73. J r °. d ‘ 

the boundary line around, in such a ease even without being specially 
appointed, the village may no doubt be a witness (15)”. 

Without specifying the distinction of a subscribing witness and a 
witness caused to be written, eleven kinds of witnessess have been 
mentioned by Narada. g 

Now those who are incompetent to give testimony: One learned 
in the Vedas, a hermit, an ascetic. The enraged, a hunter, a slave, one 
not having faith in Yaidic rituals, the oilman, the blunderer, the village 
priest, one eating at one man’s place, the wanderer, the cognate, the agnate, 
one proceeding on a holy pilgrimage, one proceeding on a sea voyage, the 10 
grocer, one defective, one devoid of a regular course of daily conduct, the 
impotent, the dancer, one directing in a dance, the Vr&tya, a deserter 
of his wife, one who has discarded the (sacred) Fire, one sacrificing for the 
unsacrificeable, one living on poisons, a snake-charmer, the poisoner, the 
incendiary, the ploughman, the fSftdra, one declared to be unfit, one who 15 
has committed a sin of a lower order, one extremely dejected, one 
habitually performing acts opposed to the Yedas, one who has cast off 
his own duty, a twice-born on whom the ceremony of retirement 1 from 
the preceptor’s home is not performed, the dull in intelect, the sesamum- 
vendor, one causing deceit, one possessed by an evil spirit, a kinghater, 20 
the astrologer, dne imprecating curses on others, one with a defective 
limb, a libertine, one with cracked nails, one whose teeth are rotten, a 
leper, a treacherous friend, the rogue, the vintner, the sorcerer, the 
covetous, one fierce in action, one opposed to the S'renis, and Gams, the 
idol-maker, one begging by making the bull perform, one inventing false 25 
religions and rules of conduct, an apostated ascetic, the royal 
personage, the seller of the flesh and bones of men and beasts, and of 
honey, milk, water, ghee and also of the Vedas ; the usurer, one engaged 
in undertaking causing dissensions, the villain, a low servant, one 
engaged in a dispute with his father, and one causing mutual dissension. 30 

There Narada 2 says: “The incompetent witnesses also have in the 
law-books been declared by wise men to be of five sorts, viz., (1) under 
a. text, on account of (2) depravity, (3) of contradiction, (4) of a voluntary 
statement, and (5) of intervening decease (1.57). The S'rotriyas and tbe lifce 
on account of a text; the thieves and the like, on account of depravity; 35 
,%nd on account of contradction, where in a suit there is mutual 
inconsistency among the witnesses. If among the witnesses summoned by 
f the king in an investigation of a cause the statements differ, these are ; : 

. rendered incompetent on account of contradiction (160). A volunteering 

STCiarfo — The ritual terminating the study, 2. Ob- 1. 167-161, 



g«jg Vlramitrofiaya & S'uiap&ni — Exception. r Ydjhavalkya 

L Ferae 72. 

witness is one who without being appointed comes of his own will and 
speaks (161), and a witness on account of an intervening decease is one 
when the plaintiff is dead without his being affirmed.” 

The S'rotriyas and the like who owing to their intensive application 
5 to the Vedic study being likely to be forgetful about t ho facts of the cause 
in dispute, they should not be made witnesses. If not made, but if they 
kuow, they certainly become good witnesses. . So it has been said “ Both 
these S'rotriyas should be accepted.” 

He further elaborates the S'rotriyas, etc. : “ The S'rotriyas, 
10 devotees, aged persons, and those men who have become ascetics, these 
are declared as incompetent witnesses under a test, here no reason has 
been given ” (158). 

If a creditor while in anticipation of impending death has stated to 
his relations that such and such a person knows that a debtor truly owes 
15 the amount, such a one becomes an admissible witness even with an 
intervening death. When the creditor is dead, and his sons being 
ignorant, a cause had not been put forth, for the reason, “Who may 
the witness be” ?, thus one is an incompetent witness on account of 
intervening death. Here in the absence of a competent witness, an 
20 incompetent, or a prohibited one may be accepted. It should be 
remembered, however, that one who has emphatically been prohibited, 
mast never be admitted. This is as good as said. (72). 

S'ulapaiii. 

‘Not less than three shall be the witnesses’. To this the Author 
25 states an exception 

YajSavalkya, Verse 72. 

One conversant with the Dharma , and approved of both (sides), may 
be admitted as a proper witness though alone, by reason of the special 
qualifications. It is not merely by a knowledge of the Dharma, nor also 
30 because both the parties consent, that only one (man) is admissible as a 
witness. 

Thus : “Where a witness pure in action, knowing the Dharma , 
whose testimony has been tested, even one maybe accepted as good 
evidence, and particularly in cases of heinous offences,” so characterised 
35 in the text of Vyasa* by reason of his being agreed to by both the parties, 
by reason of the varacity of his speech, although he had not given 

•• 1, - See also y. 76, 1. 1$, 
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Tajnaoalhya 1 

Verse 73 (/). J 

evidence in other oases before, and thus although . prohibited (on that 
account), becomes admissible as a proper witness. 

Narada 1 : ‘‘Those who have been set out as incompetent witnesses 
vis., slaves, imposters and like others, shall still be witnesses when the 
importance 2 of the trial is determined 3 .” Even here these are not all 5 
admissible : “Even among them, not a minor, nor a woman, nor one 
alone, nor a cheat, nor a relation, nor an enemy ; as they might depose 
falsely”. 

Indeed: In the text of Narada 4 : “Man-slaughter, theft, an 
indescent assault on another man’s wife, and the two species of insult, 10 
are the five kinds of heinous offences”, the adultery with women is 
included in the statement of Sdhasas — heinous offences — why then has it 
been separately mentioned ? The answer is, under the text of Mann* : 
“That act will also be called a sahasa, which has been perpetrated 
violently and which has the resulting consequences”, with a view 15 
to obviate the doubt about the heinous character of a violent act 
referred to in the text, a separate mention has thus a purpose. (72). 


The Author describes the affirmation of the witnesses 

Yajiiavalkya, Verse 73, (1) 

In the presence of the plaintiff and the defendant 20 
the witnesses should be affirmed, (in the following 6 form) 

Mitakshara .'—In the presence of the plaintiff and the 
defendant, Sakshi^ah, the witnesses, when gathered together — 
under the text of Gautama 7 : “ They (i. e. the witnesses) 
should not speak singly or without 8 being asked,” should be affirmed, 25 
s'ravayet, as follows. There also a special rule has been laid down by 
Katyayana 9 : “The witnesses being assembled in the middle of the court 
room, in the presence of the plaintiff and the defendant, the judge 

1. Oh. 1. 188. 

2. i. «. in important proceedings even these may become witnesses. 

3. Narada Oh. 1, 190. 4. Oh. XIV. 2. 

5. Oh. VIII. 333. See the comment of Medhfitithi on this verse. 

6. viz: vesses 73 (2), 74, 75, farther on. 

7. Oh. XIII. 5. 

8. Thera is a mistake in the print at p. 46. 1. 17. for roppfri: fCI read 

I Verses 342, 344, 345. 
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•: .should examine them after assuring them in the manner as laid down 
in the following rule '(342): “In the forenoon, the judge, being 
purified, should charge the dwijds, their faces being turned towards the 
North or -the East, to give true evidence, in the presence of (the 
5 image of) God and the Br&hmauas (344). After having summoned 
. the witnesses and bound them down firmly by an oath, he (the 
judge) should examine them severally, (all of them) being men 
p£ established charactor and acquainted with the facts (of the case) 
, in dispute. (345).” 

10 Moreover, a rule has been laid down by MailU 1 for affirming 

the IMhmanas and others: “A Br&hmana should te required to 
■swear by the (merits generated by his) truth, a Kshatriya by (the 
means of) his conveyance and by his weapons, a Vaisya by his kine, 
grain, and gold, and a S'rtdra by (imprecating on his own head the 
15 guilt of) all sins”. A Br&hmana should be made to swear with the 
words — ‘If you tell an untruth, all (merits arising from) your truth 
will perish’; a Kshatriya — ‘Your (means of) conveyance and weapons 
will become futile’.; a Vais'ya — -'your kine, grain and gold will 
v , become useless’, and a S'hdra — ‘if you tell an untruth all the sins will 
20 accrue to you’. 

Here, moreover, an exception has been mentioned by the 
same 2 Sage*. “The Viprds who carry on the business of cowherds, 
traders, similarly of mechanics, actors, and also menial servants, or 
usurers, the .judge should treat as S'hdras”. The use of the term 
25 Vipra ‘ is by an extension, indicative, of Kshatriya and Vais'ya, 
Actors (Kns'ilav&h) i «. singers. ' ' 

When (the plea of) a defect in a witness has been raised by 
the defendant, the decision should be arrived at in the same manner 
as is done in the case of defects, which are capable of being determined 
30 upon by actual sight, such as minority &c. In the case, however, 
of such as are not capable of being so determined, the point should 
be decided by reference to the evidence of witnesses and the evidence 
of general repute, and not by that of other witnesses ; thus there is 
.no incongruity. 

CiVlII. 113. 2. Maim Ch. VIII, 102, 



Ydjhavalbja~\ Mit&ksharsl— iife&iJi of non-proof. ■ . - 6it 

Verse 73 ( 1 ). J * m * 

■ ■■ -If -the- defendant, after having set up a. defect in the 
witnesses, is not able to substantiate it, then he 
* Page 47. should be punished according to the nature of the 
defect set up. If, however, he establishes the 
defect, then those persons will not be admitted as witnesses. As has 5 
been said 1 1 "If he (i. e. the defendant) do not establish clearly 
the defect in the witnesses, he should be compelled to pay a fine ; 
if the defect is established, the witnesses should be rejected as persons 
unfit to be witnesses”. 

And when after all the witnesses intended to be cited by the Mi 
plaintiff have been found to be defective, and the plaintiff cannot 
prove his case by (any) other evidence, then he becomes defeated*, 
vide the text. 2 — “When defeated, he should be compelled to pay a 
fine as laid down by the law, if the plaintiff is disposed to be 
indifferent in (the matter of) establishing the truthfulness of hia 13 
witnesses.” The meaning is that if he is desirous (of establishing 
his case), he should have recourse to other evidence. • -o 


How should a witness be affirmed ? so the Author explains 

Yajhavalkya, Verses 73 (2), 74, 75. 

"Those regions (which are) meant for the perpetrators 20 
of sins and of baser 3 sins, as also those worlds (which are) 
meant for the incendiaries and the slayers of women 
and children, to all these shall he go who gives false 
evidence. 73(2), 74. 

“Whatever merit yon have secured by (your good 25 
deeds in) hundreds of previous lives, know that all- that- 
(merit) will be his whose defeat you will bring about (by 
speaking ) falsely. 75. 

Mitakshara: — The meaning is that those regions which are- 
intended for the perpetrators of sins, accessory and baser ones, as' 30 
also for the incendiaries and the murderers of women- and children, to 

1. By Vy&a. ... 2. Also of Vyasa. 

3. ‘these -are. - : v;V r; - 

5TgTg?vf gtiTH *?Hr g$wi*ro: i n 
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L Verses 7 S (1), 74. 

all these shall he go who gives false evidence. Similarly, whatever 
merit may have been acquired through hundreds of previous births, 
all that goes to him who is defeated on account of your (having 
given) false evidence? thus a witness should be affirmed, is the 
5 connection. 

This ( latter ), moreover, should be understood as applicable 
to S'Mr&s, as the affirmation by all the sins as laid down in the 
text 1 — “and a S'Mra by all the pdiaMs ” — has also been made 
applicable to the dwijas who carry on the occupation of cowherds &c. 
10 as has been laid down in the text 2 ‘‘(dwijas) engaging themselves 
as cowherds, grocers &c.” The transference to another of the merit 
acquired through innumerable births, as also the accrual of the 
results of baser and other sins is not deducible from untruth alone- 
Thus this text is intended merely as a means of inspiring awe and 
15 fear (in the defendant ) ; as says NaraoLa.: 3 “By ancient sacred 
texts, extolling the excellence of truth, and denouncing the sinfulness 
of falsehood, let him inspire them with deep awe”. 


Viramitrodaya. 

Now the Author states the manner in which witnesses should 
20 be examined 

YajSavalkya, Verses 73, 74, 75. 

Those attending for giving evidance as witnesses and in the 
presence of the plaintiff and the defendant, the investigating officer himself 
should affirm in the manner hereafter to be stated. 

25 Pdpakrtdm, ‘for the perpetration of sins’, are meant here the 

regions (intended) for the perpetrators of sins not specifically mentioned 
viz. such as the Rauram and the like other places. Agniddndm, ‘for the 
incendiaries’, i. e. who set fire through hatred to fields full of crops, to 
a store-house, and the like places; sdkshyam, ‘evidence’ i. e. statement 
30 to be made as a witness; anrtam, ‘false’ i. e. not according to facts, 
yo vadet, he ‘who states’, sa etdn sctrvdn, ‘he all these regions’, avdpnoti, 
‘shall go to’. 

By the use of the word tathd , ‘also’, the perpetrators of the lower 
kinds of sins, and by the several use of the word cha, ‘and’, are included 

1. Manu ch. VIII. 88, 118. 2. Mann ch. Yin. 102. 

3. Oh. I. 200. 
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! the perpetrators of grave offences, such as, the poisoner, one causing 
j abortion, and the like. 

By reason of the test 1 : “While a sddra, by (the imprecation of) 
all the sins”, in regard to the affirmation of a in dr a witness, the Author 
says ; sukftamiti, ‘merit etc’. The meaning is that whatever religious 5 
merit you may have acquired in past births, all that shall perish. 
Narada 2 : “By the truth, should a Br&hmana be affirmed ; a Kshatriya 
by the means of his conveyance and weapons ; by the kine, grain, and 
gold, a Vaisya, and a $Mra by all the sins”. 

‘'Speak the truth”, thus an affirmation should be caused to be made 10 
by a Br&hmana, in the form of wealth, viz. ‘this is the truth’. This, how- 
ever, is in regard to a Br&limana for whom a middle course is admissible 
j vide the test of Gautama 3 : “Some (declare, that the witnesses) shall be 

i charged on oath to speak the truth. That in the presence of Gods, 

! Br&hmana, and the Royal Court, in the case of others than BrAhmanas ”. 15 

[ ‘By one’ 4 is in regard to the specially qualified. 

Vdhanam, ‘ means of conveyance’, such as the horse, etc.? 

| dyudham , ‘ weapon such as the sword, etc. The affirmation should be 

made in the form of a touch of these. By the touch of the cow or the grain 
which are the main support of agriculture, and of gold, the Vais'ya 20 
should be affirmed. By the text, (of N&rada), ‘A Sudra &c, and S'ukrtam 
etc., religious merits ’ when the judge causes the affirmation, the party 
should be made to repeat this ‘all the sins shall accrue to me if I make 
a false statement.’ 

By the use of the word tu, ‘ however ’, are excluded the affirms- 25 
tions of the members of three mrnas 5 : ‘ Speak’,® thus, should he 
accost the Brahmans, ‘speak the truth’, thus a Kshatriya”. So 
| also 7 : “Those of the Vipras who carry on the business of cowherds, 
traders, also the mechanics, and actors, menial servants, and usurers — the 
j Judge should treat as S'udras ”. “ Treat as S'udras ”, i.e., should 30 
cause affirmation to be made like the S'udras. In the case of 
Kshatriyas, the rule should be understood by discriminating between men 
of quality and those without any qualification. 

1. of Mann Oh. VIII. 113. 

2. Oh. I. 199; See also Mann Oh. VIII. 113. ' ■ 

3. Oh. XIII. 12, 13. 

4. - -Here Mitramilra reads the text of Gautama (XIII. 12) as 

— while in the original it is — ‘according to some, by the truth’, 

5. viz. the Bralimana, Kshatriya and Vais'ya. 

6. Oh. VIII. 89. 7. Oh. VIII. 103. 

30 
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Ydjhavalkya 
Verses 73, 74, 75. 

S'ankha aud Likhita : “By the sods and grandsons according to the 
orders, the special declartion should be made in the presence of God, 
Br&hmana, and the masters, one should be affirmed by the touch of the 
head of the sons and grandsons.” For whichever varna the touch of a 
5 particular thing has been stated in other Smrtis, with that he should be 
sworn. This is the meaning. (73-75). 

S'ulapaai. 

Yajnavalkya, Verses 73, 74. 

"Those regions (which are) meant for the perpetrators of sins” &c. 
10 thus the Chief Judge should affirm the witnesses in the presence of the 
plaintiff and the defendant. This, moreover, has a reference to the 
testimony of a Sudra. Manu 1 states a special rule : “ ‘Speak’, thus 
should a Brahmana be asked to swear; ‘speak the truth’, thus a 
Kshatriya ; by the cow, grain and gold should a Vaisya be affirmed; 
15 a Sudra, however, with all the sins.” ‘Cow, grain’ &c. i. e. whatever sin 
accrues for stealing a cow &c. that sin will be yours if you tell a 
falsehood. ‘With the sins’ &c. i. e. with the sins stated in the text: 
“Those regions for the perpetrators of sins &o.” — you will be joined. (74). 


S'ulapani. 

20 The Author states the form of oath for the witnesses. 

Yajnavalkya, Verse 75. 

This also is in regard to a Sudra. Manu 2 states a special rule : 
“The Vipras who carry on the business of cowherds, traders, similarly 
of mechanics, actors, and also menial servants or usurers, the Judge 
25 should treat as Sudras.” The meaning is that in regard to witness 
evidence, he should ask them to swear like the Sudras. (75). 


When however the witnesses after they are affirmed, do not 
speak at all what should be done ? Anticipating this question the 
Author says 

30 Yajnavalkya, Verse 76. 

A person, however, not giving evidence should be 
made to pay, by the king, the entire debt with the addition 
of a tenth as a charge thereto on the forty-sixth day. 76. 


1. Oh. VIII. 89. 


2. Oh. VIII. 103. 



Y ferat l n a ] M'tafcshar ^.-Penalty for reM. ggg 

Mitakshara =— He, who having agreed to give evidence as 
a witness, after having been affirmed, does not 
> a refusa * to de P ose anything, should be made to pay by the 
give evidence the king the entire debt (*. e) together with interest, 
debt should be to the creditor, Sadas'abandhakam, with the 5 
paid. addition of a tenth, i. e. together with a tenth part. 

The tenth part, moreover, becomes the king’s 
property, for it has ( already ) been laid 1 down above that u a debtor 
should be made to ( pay ) by the king to himself ten per cent of the 
amount recovered.” jq 

This ( rule), however, should be understood to be enforceable 
after the 46th day is reached. One deposing before that limit 
should not be made to pay. 

This rule, again, applies to those who are not affected by any 
of the calamities, such as a disease &c. As says Mann 2 : “A mm 16 
who, without being ill, does not give evidence in cases of loan transact- 
ions and the like within three fortnights shall become responsible for 
the whole debt together with a tenth part of the whole.” Without 
being ill is indicative by implication ( also ) of the absence of ( other ) 
calamities caused by the king or fate. 20 


S'ulapani. 

lajaavalkya, Verse 76. 

Those, moreover, who after being put to an oath viz. : “these regions 
for the sinners &c.\ do not give evidence, after an interval of three 
fortnights they should be compelled by the king to pay the 25 
amount of the debt together with interest, and a tenth part in 
addition. The addition of the tenth part being by way of penalty, the 
king should take (it to) himself. Maim 3 states a special rule : “He, to 
whom, within seven days of his having given evidence, happens 
(a calamity in the form of) a sickness, a fire, also of the death of a relative, 30 
shall be made to pay the debt and a fine.” 

, 1. YAjfi. II. 42. p 779 11. 25-26 above. 

2. Oh. VIII. 107. 


3, Oh. VIII. 109. 


ggg Mlt&kstiarft — Refusal through wickedness. T Ydjhavalkya 

L Verse 77. 

In cases other than that of a money debt, special penalties have 
been mentioned by Mann 1 for perjury : “( He who commits perjury ) 
through covetuousness, shall be fined one thousand; through fatuity, 
the lowest amercement ; through fear, the two middling amercements ; and 
5 through friendship, four times of that stated before (121) ; Through lust, 
ten times has been stated ; through wrath, however, treble the highest ; 
through ignorance, full two hundred; and through childishness, one 
hundred. They declare that the wise men have prescribed these as 
penalties for perjury”. (76). 


10 One, however, who though (fully) knowing everything does 

not agree to give evidence through wickedness, for such a one the 
Author lays down a rule 

Yajiiavalkya, Terse 77. 

One who does not (offer to) give evidence as a witness 
15 though positively knowing ( the facts of the case ), that 
basest of human beings is equal to a false witness in point 
of sins and ( liability to ) punishment. 

Mitakshara Moreover, yah naradhamah, that basest of 
human beings, even janannapi, though well- 
20 *Page 48. knowing the ( facts regarding the) point in dispute, 

sakshyam na dadati, does not (offer to) give 
evidence as a witness i. e. does not agree to give, kutasakshiljam 
tulyah, is regarded as equal to false witnesses, in point of sins and 
the punishment. 

25 The punishment for false witnesses will be 2 mentioned 

(hereafter). After punishing the false witnesses the suit should be 
commenced again. And even if a suit is decided, it should be can- 
celled if the evidence comes to be known to be false. As says ManU: 3 
“ In every suit where false evidence has been given, the judgement 
30 in each ( suit ) stands cancelled, and whatever has been done ( in 
pursuance of it ) is ( regarded as ) not done.” 


1. Ch. VIII. 121-123. 2. Yajn. II. 81. 

3. Oh. VIII. 117. 
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Viramitrodaya. 

The Author mentions the nature of the Offence of the witnesses 
called to depose to the point under decision when not making any 
statement 

Yajfiavalkya, Verses 76, 77. 5 

That which is bound, i. e., adjusted 1 as being paid to the king is 
a bandhah, ‘a charge’, In the shape of a tenth part payable to the victor, 
is da-sabandhah, ‘the tenth as a charge 5 % together with that the entire 
debt including the interest, sdkshyam abrman , 1 one not giving evidence’, 
even though knowing (the facts), r&jfid, ‘by the king’, shatckatw&rinsake, 10 
‘ on the forty-sixth day ’—becomes liable to be ‘ compelled to pay ’ 
ddpyah. 

By the use of the word tu, ‘however’, is jexcluded the payment 
before the forty-sixth day. 

It may be asked, Indeed, for not making a statement which is 15 
false, how cau he be made to pay ? So the Author states that this is 
equivalent to making a false statement, and proceeds, no dad&titi, 

‘does not give’ &c. Hi , ‘positively’, jdnannapi, ‘though knowing’, yah 
sdkshyam na daddti, ‘he who does not give evidence,’ i.e., does not 
make a statement, sa nar&dhamah, ‘that basest of human beings’, 20 
kdtasdkskindm , ‘of false witnesses’ i.e., of persons giving false evidence, 
pdpaih, ‘with the sins’, i.e., with the liability of the penalty to the king 
being made payable, tulyo, ‘equal’ ; hi, ‘since’, he becomes amenable to 
be compelled to pay that. This is the meaning. The penalty for a false 
witness will be mentioned 53 hereafter. 25 ' 

By the use of the word cka, ‘and’, is included the ceasurability j 
by the people. By the use of the word em, ‘also’, the Author I; 

discriminates the several penalties stated in the verses before. There- j 

fore, he is liable to pay the debt with a charge of a tenth. If 
however, he is affluent in wealth, the penalty hereafter 8 to be 30 

mentioned alone will be for him. Other penalties, however will be stated j 
in regard to the different subject-matters. 

In regard to the period for a plaintiff, Brhaspati says : — “ He, 
however, having cited witnesses, does not still cause them to be examined, 
within thirty days or three fortnights, loses his suit.” The use of the 35 ! 
word wd, ‘or’, is indicative of an alternative option in regard to the j 

smallness or greatness of the subject-matter of the dispute. 

1. as stated in Verse 42 above; see p. 779 lines 25-26, 

2. in verses 81 and 82. 



Q£Q S'ftlapHni & Mitttksharii— Decision when witnesses differ. r Y&jhavalhya 

005 ' L Verges 77-78. 

Also: “ When, a plaintiff after having agreed to attend for perform > 
ing an ordeal, does not attend, in such a case the fraud should not 
be allowed when any calamity, either caused by God or the King occurs 
to him. By merely giving up the period he does not become defeated”. 

5 ‘Should not be allowed’ i. e. should be dispelled. Here, according to 
some, the use of the word Mnt, ‘ loss ’ before the word par&jitah, 
‘defeated’ is iu the sense of a defeat. In the suit, a fraud being liable 
to be dispelled, there cannot be a defeat merely on account of the state- 
ments, for a fault may likely be found even in the witnesses cited. 

10 While in the case of statements the suspicion would be of a slight degree. 
So hold others. (76-77). 


S'ulapaui. 

Yajfiavalkya, Verse 77. 

He, who though knowing (the facts), through wickedness does not 
15 appear and attend, he should be regarded as equal to a false witness 
in guilt with the sins and penalties. Katyayana says in regard to false 
witnesses : “A false witness shall stay in the avichi 1 hell for a year”. (77) 


How should the decision be given when the witnesses disagree ! 
So the Author says 

20 Yajhavalkya, Verse 78. 

In (the case of) a disagreement, the testimony of the 
majority prevails; similarly if the witnesses are equally 
divided, the evidence of the virtuous ; if, however, the virtu- 
ous disagree, the evidence of those who are most virtuous 
25 should be accepted ( as conclusive ). 

( ‘ Mitakshara Dwaidhe, in the case of a disagreement, i e. 

conflict between witnesses, bahunRm vachanam 
Buie in the the testimony of the majority, grahyam, should be 
case of a conflict accepted • When the disagreement is between 
30 among witnesses, those who are equal i. e. equal in number, the 

testimony of those who are virtuous should be 
accepted. When, moreover, the disagreement happens to be even 

1. srfKf — the name of a particular hell; a waveless stagnant cesspool 
See Yajn. III. sp. 224. 



Y&jhavalhya 
Verse . 78 . 

among the virtuous, those who are gujiav&ttamah, most virtuous, 
i. e- accomplished by learning and study and by the observance thereof, 
as also who are endowed with wealth, male issue &c. The testimony 
of these should be accepted. 

Where, however, the virtuous are few and the others many, the 5 
testimony of the virtuous alone should be accepted vide the text 1 , 
“With the consent of both, even one person is ( enough as) a witness, if 
he knows the Dharma,” prominence having been given to the superiority 
of virtues. What, however, has been said about the incompetency of 
persons on account of a contradiction, applies to a case where no 10 
special preference can be admitted on account of the general equality 
of all- , 
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Viramitrodaya. 

Now the procedure regarding the statements of witnesses. 

There Katyayana 5 says : “The witnesses should give their 15 
evidence while within the Court premises, and not elsewhere ; this is the 
rule in regard to all kinds of witness evidence 5 but it is otherwise as 
regards immoveable property ”. In the case of the killing of sentint beings, 
the witnesses should be examined near 3 the corpse ; in its absence, near a 
mark (of the corpse) ; in no other manner should he be examined. With 20 
an unperturbed mind, whatever and whenever he may- have seen with 
his own eyes, and which has been remembered (by him), that a witness 
should state in hi! deposition. So also, “Where, in the case of 
defendants belonging to a foreign country, their presence is unsecurable, 
in such a case a written statement of his deposition, made before 25 
Scholars of the three Vedas should be caused to trn taken.” 

Katyayana ; 4 “What was seen by persons together, that should 
be stated as it was; where it was separately seen in different transactions, 
that should he deposed to separately. Where a transaction came to be 
known by the witnesses at different times, there each separately should 30 

1 . Yajn. II. 72 above p. 812. 11. 22-24. : 

2. Verse, 380 . 

3- ’ 5TTOfsvr — Mr. Kane in his compilation of extracts from Katyayana 
his prefered the reading as rSTTOWVT. But 5Pr#bfr is better, and apporopriate too. 

4. Verses 394-395. 



g/jTQ Viram!irodaya~ On a comjtict in evidence . j” Ydjnavalkya 

be examined at a different time ; so says Bhrgu”. ‘Not one transaction’ 
means different transactions. So 1 : “Their statements as made naturally 
should be accepted free from faults; when the witnesses have made their 
statements they must not be questioned by the king again and again,” 

5 What should be done when a disagreement occurs iu the state- 

ments of witnesses examined ? So the Author says 

YajEav&lkya, Verse 78. 

Of the witnesses, whether examined by one side e.g., by the plain- 
tiff, or examined on behalf of both sides, where there is ‘a disagreement’, 
10 dwaidhe , i.e. where their statements contradict each other, bahtin&m, ‘of 
the majority’ i.e., as compared with the opposite testimony of a larger 
number of witnesses, the statements of witnesses should be accepted. 
Where the witnesses are men with qualifications and of equal number on 
both sides, there by a comparison with the contradicting statements, those 
15 who have higher qualifications, their statements should be accepted. 

By the use of the word tu, ‘however’, is excluded the admissibility 
of statements which are opposed to the admissible testimony. Where, on 
a difference of the evidence of the contending parties, there is an absolute 
equality then by the rule stated in the text 2 : “ When three witnesses 
20 for both sides” &c. an adjustment has been made before. 

Of one’s own witnesses if there be mutual contradiction, or an 
entire agreement, then according to the opinion of Mis'ra, another kind 
of evidence should be resorted to. 

Now, some under the text of Katyayana viz. : “Of the subscribing 
25 witnesses who have been pointed out by the plaintiff, even if one depose 
falsely, all become incompetent witnesses on account of an incongruity.” 
Others say that the purport of the text of Katyayana is that of the three 
when one speaks a falsehood, another who is equal to him and deposing 
correctly, and the third being left alone, there a decision cannot be 
30 reached through witness evidence, while the purport of the present 
text is that as the remaining witnesses on the other side are more than 
one, the decision can be reached from their evidence itself. (78). 


1. Verse 393. 

2. Yajn. II. IT; see p. 696. 1. 18. 



VerlTs 78*19 ] *’ utep4 • 1 * Mitftksliar&— Prolathe value of testimony. gyp 

S'ulapaai. 

YajSavalkya, Ferse 78. 

When there is a conflict among witnesses, the testimony of the 
majority should he accepted. When the witnesses are equally divided, 
the statements of those with better qualifications should be accepted. And 5 
if it is the case with all, the statements of the best qualified should be 
taken as decisive. (78). 


What testimony o£ the witnesses leads to success and what to 
a defeat ? ( Anticipating this inquiry ) the Author says 

Yajnavalkya, Verse 79. 10 

He, whose witnesses depose to the truth of ( the 
allegations in ) the plaint, shall become successful ; ( and ) 
sure defeat will be his whose witnesses speak to a falsehood. 

Mitakshara:— yasya, he whose, i. e. of the plaintiff, 

pratijiiam, plaint, containing the particulars 15 
Successor about the subject-matter, its kind, measure &c., 
defeat through sakshinah, the witnesses, depose to satyam, as 

witnesses. true, e. g. with the words, This is true, we 

know”, becomes jayi, successful. 

Of a plaintiff, however, whose plaint, anyatha, they contradict 20 
i. e. testify in a contradictory manner e. g. ( with the words ). ' This 

is false ’ his defeat, parajayah, will be sure, dhruvah i. e. certain. 
Where, however, on aceount of forgetfulness or other ( cause ) the 
witnesses do not substantiate either the affirmation or the negation of 
the allegations in the plaint, in such a case the decision should be 25 
given by (recourse to) other (means of ) proof ; and the king should 
not question the witnesses again and again. Only such testimony 
should be recorded as was given (by the witnesses) spontaneously. As 
has been said 1 : “ Such evidence of these ( the witn 'sses ) should 
be admitted as may be spontaneous and free from fault; after, 30 
however, the witnesses have made their declarations as above, they 
should not be questioned again and again by the king 


1. By Katyayana verse. 392 
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Vlramitrodaya. 

Now the Author mentions the kind of evidence which leads to a 
success or a defeat 

Yajfiavalkya, Verse 79. 

5 Yasya, ‘ whose ’, i. e. of the plaintiff, pratijndm, * plaint 

sdkshiitah, ‘the witnesses’, satydm brtiyuh, ‘depose to the truth’, i.e. speak 
according to the facts, sa, ‘ he ’, i.e., the plaintiff, jayi bkavet , ‘ shall 
become successful’. AnyatMvddinah, ‘speak to a falsehood ’, i.e, those 
who depose to the falsity of the plaint, yasya, ‘ whose ’ witnesses, tasya, 
10 ‘ of him dhruvam , ‘ sure i.e., of a certainty, is pardjayah , ‘ a defeat ’. 
This is the meaning. 

Some, however, say that the witnesses, i.e., of the plaintiff who do 
not depose to the truth (of the plaint) ; that is improper. In a trial 
at law, all subvensions are to be removed, and by merely non-deposing, 
15 a defeat would be impossible ; that is the point. 

Here, even as to a matter deposed to by the witnesses, if within 
seven days a disease or a like calamity occurs to him, the party whose 
witnesses depose, gets a defeat— sink the text of Narada 1 , viz. : “ He, 
to whom, within seven days of his witnesses having given evidence, 
20 happens (a calamity in the form of) a sickness, a fire, or the death of 
a relative, shall be made to pay the debt, and a fine also.” 

In regard to the statement of witnesses Vyasa says : “ If the 
statement (of a witness) is not defective in regard to time, form, age, the 
thing, country and the caste, the point at issue may be declared as 
25 established.” Brhaspati 2 : “He, the statement in whose plaint has 
been entirely deposed to by the witnesses, that man will be (declared) 
successful ; if otherwise, witness evidence will not lead to a conclusion.” 

‘If otherwise’, i.e., in the absence of deposing to the entirety. 
This, however, is possible in two ways, by not deposing, as also by not 
30 deposing as expected. Another (possibility) is also of four kinds, by 
deposing to less, by deposing to more, by deposing to one’s ignorance, 
as also by deposing to the opponent’s case. There, in all the cases, the 
point at issue remains unestablished. On the other hand, in the case of 
the first and the last, other means of evidence must be resorted to, and 
35 not that by that much alone there could be a decision as to its defeat. 

Now the statements of witnesses : Thus Narada 3 : “ When in 
regard to the matters set out, a witness who has come to depose does not 

1. See Mann Oh. VIII. 109. 2. Ch. VII. 32. 


3. Ch. I. 232. 


Y&iiiuvalhya "i ViraissftrotSsya & S'ulap;lni — Incongruity as to details. 070 

Verse T 9 . J oltJ 

depose consistently and without a flaw, that cannot be regarded as 
evidence.” Some say that where he deposes as to the thing, bat fails 
in regard to the portion as to the quantity, there in regard to the portion 
of the quantity, other evidence should be resorted to. According to 
the Sampradaya, other evidence may be taken even (if it be) in regard 5 
to a portion of the thing. 

For, “ where a party’s witnesses depose to less or even more, that 
even may be regarded as non-evidence 5 this has been declared to be 
the rule as to witness evidence When a hundred is in dispute, a 
statement as to two hundred, leadiag to a certainty of falsehood, is as 10 
good as not said. It is not possible in the case of a plaintiff, by reason 
of constant company and repetition, that his witnesses who are (thus) 
reminded, should forget. In the case of a statement as to fifty, in 
regard to more than that, it is as good as not said. In regard to the 
portion deposed to, however, it is certainly decisive, so opines the 15 
revered Mis'ra. The (author of the) Smrtisara, and others, however, hold 
that in regard to the entire claim even, there should be other evidence. 

Where ‘ a witness who has heard’, however, when asked says “ I 
did not hear this matter ’, there the point is not established, there 
being an absence of a concurrence between the ( words of the ) 20 
deposition and the matter in issue. On the other hand, like an eye- 
witness, where a witness deposes to the very matter at issue from what 
he had heard, there the claim becomes established. In the case, 
however, of a taint as to the unreliability of his words, he certainly 
does not deserve to be admitted as a witness. This is the meaning. (79). 25 


S'ulapani. 

Yajnavalkya, Verse 79. 

He, the substance of whose plaint, his witnesses support and declare 
‘this is true’, that man shall be (declared) successful. He whose 
witneses speak otherwise, his defeat is certain ; vide the text of Vyasa : 30 
“A false claimant is defeated”. So Narada 1 : “Regarding the place, 
time, age, subject-matter, quantity, shape and kind, where there is 
incongruity, that witness evidence is also worthless ”. (79). 


The Author mentions an exception to the rule 2 : “ sure defeat 
will be his whose witnesses contradict the plaint. ” 

1. Oh.' Y. 175. ~~ ~~~~ " 

2, Contained in 'he last verse No. 79. p. 871, 
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§74 Mitaksliarl — If more qualified witnesses appear, r Ydjftamlkya 

[ Verse 80, 

Yajnavalkya, Verse 80. 

Even after evidence has been given by witnesses in the 
matter under consideration, if more qualified witnesses, or 
' double ( than those first examined ) depose otherwise, the 
5 first witnesses become false. 

MitaksharE = — When evidence has been given by witnesses, 
sakshibhih, qualified as (stated) above, Sakshye, 
Exception in the matter under consideration, i. e., the 

to the above. allegations made by himself (and) which is 

10 contradictory to the allegations in the plaint, 

yadyanye gunavattamah, if others more qualified, than the first, 
dwiguna wa, or double in number, depose otherwise, anyathfi: i. e., 
in support of the allegations in the plaint, then the first witnesses, 
purvasakshinah, become false, kutah i. e , prejurers. 

15 1 Indeed this is improper. For, after the evidence was given by 

witnesses who were fixed upon as the means of 
An objection. proper proof after their competency was determined 
by the plaintiff, the defendant, and the presiding 
officer of the court, to seek after another mode of proof would 
20 involve the fault of incongruity as also per the text of Narada 1 ; 
“When a lawsuit has been decided, evidence becomes useless, whether 
it consists of documents or of witnesses, if such 
* Page 49. evidence was not announced at a former stage of 
the trial. As the ( fertilizing ) capacity of the rainy 
25 season is thrown away on crops which have ripened, even so evidence 
becomes useless in suits which have been decided- 

To this the answer is: when the plaintiff relying on his own 
internal consciousness about ( the truth of ) the 
The answer. allegations in the plaint, and thus regarding as 
30 unreliable the testimony of witnesses who although 

till then are undiscovered as vicious, yet as it contradicted the 
plaint, he conceives a defect even in (his own) witnesses, then in 
such a case, how can other evidence be excluded ? It has also been 
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Ydjmvallcya 1 
Verse So. J 

said 1 : “ He whose sense of perception is faulty, as also he who has 

been once found to have told a lie, that man indeed is a bad witness * 
e, g. although a defect in an organ such as the eye &c. has not been 
( actually ) discovered, still as such a defect in the organ is ( still ) 
inferred on the strength of the knowledge thereof by the disagreement 5 
with the plaint, so here also on the strength of the rule that the 
evidence of witnesses should bs tested by means other than the mere 
examination of witnesses, Katyayana 2 has said “ The truth of the 
words uttered by witnesses should be examined with the help of the 
Councillors. ” 10 

“ When evidence is free from ( all ) faults then ( alone ) their 
words should be tested by the principles of justice ; and a plaint 
which has been found to be correct by comparison with testimony 
(so) refined, is considered as a true plaint ; this is the ( established ) 
rale 3 .” When Evidence in the form of 4 witnesses is ( found to be ) 15 

free from all faults by reference to the rule 5 “ nor those interested in 
the suit, nor friends &c. ” then ( only ) their words i e. the words of 
the witnesses 6 should be tested. And the testing of the words is 
io be by establishing the truth of the plaint, vide the text ; u ' A 
clause is refined by ( establishing its ) truth. ” From the evidence 20 
thus refined, and from the words thus tested whichever ( allegation 
in the ) plaint 7 is established* that is considered as a true plaint having 
been found as such. This is the rule, L e. the rule o£ the lawyers. 

The meaning is that the evidence is considered as true in the absence 
of any data for inferring a fault in the senses ( of perception )* 25 

1. By Gautama ( see Balambhatti )*, or it may also mean, ** lie whose 
esidenee is faulty*. VijnaneSvara, however, takes it to mean 'an organ 
of perception/ 2. Verse, 340.. 

3. Katyayana verse. 409, 4. t. e . new witnesses, 

5. Narada ch. I. 177. The fall text of this rule is as follows; 

nr mm «r mm %f?cnr: i m?rff%rrr; u 

Tr: <( Those must not be examined as witnesses who are interested in the suit, 
nor friends, nor associates, nor enemies, nor notorious offenders, nor persons 
tainted ( with a heavy sin ) 

6. L <?. Witnesses first examined. 

7. Lit. when once success in the case has been declared. 



Q 7 fi Milalcstiara— * Admissibility of evidence after a decision, r Ydjhamlhy u 

l Verse 80, 

After having discussed the witnesses cited as evidence by the 
plaintiff himself, how can other evidence be accepted as proof ? There 
is no error here. Since by mentioning the rule : “ He, who having 

adduced stronger proof resorts to a weaker one, 
5 Anothor objection should not be allowed by the officers of the court 
and answer to resort to it again when once the case has 
been determined’', Katyayana 1 has indicated 
the admission of another proof before yet the success in the case is 
determined, since fresh evidence is prohibited at a period subsequent 
10 to the determination of success in a ease- By stating the rule 2 : “ When 
a lawsuit has once been decided, evidence becomes useless”, Narada 
also has interdicted fresh evidence only after the determination of 
the success in a suit and not even before. Therefore it has been 
established that fresh evidence may be admitted on behalf of a party 
15 who is dissatisfied with his evidence even after ‘evidence was given’ 
by witnesses. 

In such a state of things if there are witnesses who are more 
qualified than, or are twice in number to, those whose evidence was 
recorded, or if those cited before are not near (and available) then (the 
20 testimony of) these latter alone should be accepted as reliable evidence, the 
rule contained in the text 3 : “Whatever witnesses declare quite naturally, 
that must be received as evidence acceptable in trials ”, having a 
universal application in all suits- Also vide the text of Narada 4 : 
“When a lawsuit has been decided, evidence becomes useless whether 
25 it consist of a document or witnesses, unless it was announced at a 
former stage of the trial”. If, however, those who had been indicated 
at the earlier stage are not likely to be available, witnesses of a like 
description should be accepted even though they were not mentioned 
before, and not an ordeal, vide the text: 5 “When witnesses are 
80 available a wise man should avoid divine evidence.” In the absence 
of these an ordeal may be admitted as evidence. After this the 
plantiff must not be allowed to adduce fresh evidence even though 
he be dissatisfied, as per the text of Manu, but the trial should 
be concluded. 

1. Verse. 221. iT Oh. I. 62. 

3. Of Manu Oh. VIII. 79, 4- Ch. I. 6g. 

5- Of Manu, 


Mitiksharii— Another vievd. 877 

Where, however, the defendant, regarding the witnesses to be 
faulty on account of their disagreement with his own internal 
consciousness, is dissatisfied with the witnesses, in such a case there 
being no scope for a defendant to adduce evidence, the (veracity of) 
witnesses should be tested by the occurrance of any calamity, either 5 

on account of the King or Fate, within the interval of seven days. 

In such a case, moreover, if they are found to be vicious they should 
be made to pay the amount of the loan in dispute, and should also 
be punished, having regard to the amount of the claim in dispute. 

If, however, no fault is found, the defendant should rest satisfied with 10 
that much, as says Mann 1 : “He, to whom, within seven days of 
his witnesses having given evidence, happens (a calamity in the form 
of) a sickness, a fire, or the death of a relative, shall be made to pay 
the debt and a fine also”. This, moreover, should be observed as 
an exception to the rule 2 “He whose witnesses depose to the truth 15 
of a plaint shall be successful” in referrence to the defendants. 

Some explain the text "even after witnesses have given 
evidence &c.” as meaning that, after the witnesses cited by the 
plaintiff had deposed favourably to the plaintiff, if the defendant by 

means of more virtuous or a double number of 20 
* Page 50. witnesses establishes the opposite of what was 
said by the first witnesses, then the witnesses of 
the plaintiff come to be considered as false. This is wrong; because 
it would be improper for a defendant (to be called upon) to adduce 
evidence. Because, a plaintiff is he who affirms a point (which is) 25 
to be proved; (and) his opponent, who affirms the negation thereof is 
the defendant. Here, therefore, the (necessity of the) proof of the 
negation having a dependence relative upon the proof of the 
affirmation, while (the proof of) an affirmation being independent 
of that of a negation , it is proper that the affirmation should be 30 
( considered as) the S&dhya 3 ; by its very nature a negation is 

" 1. ManuCh.Vin7l09. ~ ~ 'T'"* 

2. Of Yajfiavalbya II. 79, p. 871. 

3. Life, that which is be established;-a point to be proved. The meaning 
is that the burden of prof lies upon him who asserts that a certain thing exists* 

This is in a line with the first elementary principle of the Burden of proof: 
cf. Section 101-104 of the Indian Evidence Act. 



Q 7 Q Mitakshvra — Burden in simultaneity of claims. r Ydjhmalkya 

° i0 ’ L Verse 80. 

impossible to be ascertained by witnesses and other (means of proof), 
and hence it is proper that the burden should lie upon the plaintiff 
alone. 

Moreover, it is a universal rule that the burden of proof is 
5 regulated in accordance with (the nature of) the answer: "When 
res judicata and 'special exception’ are set up as a combined plea, the 
defendant should exhibit proof ; in (the case of) the plea of denial, 
the plaintiff (should exhibit it). In the case of an admission, 
however, it does not become necessary (at all).” Never, however, 
10 will the burden lie on both in the same trial, vide the text 1 : "In 
one suit the burden of proof cannot lie on two litigants”. Therefore 
the suggestion 2 that defendant’s witnesses should ( be allowed to ) 
testify when they are more qualified or double, (in number) 
is improper. 

15 It may be said again 3 (granting all this) where two persons 

both coming as plaintiffs, each saying T got this as inheritance from 
a (deceased) relative’ T got this as inheritance from a (deceaeed) 
relative’, without having ascertained the priority (of their claim) as 
to the point of time, in such a case when there are witnesses on 
20 both sides, a question might arise as to whose witnesses should 
be accepted, having regard to the text 5 : ‘‘When two persons 
quarrel for a point, and both have witnesses, the witnesses 
of him who sets up a prior claim should be heard ”, the 
rule deducible would be that the witnesses should be examined for 
25 him who first appears 5 as a complainant ? And the procedure 
(contained in the text) “ Even after witnesses have given evidence 
&c. ” is intended as an exception to it. And therefore when (in such 

1. Of Katyayana verse, 190. 

2. vis. as to the meaning of this text of Yajfiavalkya. 

3. It may be noticed that this objection is raised after the refutation of 

the last objection, by reference to the text sr &c. The objector says- 

adinitting this to be correct, what if both the litigants are placed in the position 
of a plaintiff ? In such a case, he maintains that this text should apply; but 
this too has baen refuted in the end by Vijfianesvara. 

4. Of Narada I. 163. 

5. Mark the gloss of ‘ fR frofa: ifff ’ 


'T^havathya'^ MSliksliii®! & Ylramitroilayg— When witnesses appear separately, 

a case) the witnesses of both the prior and the second complainant 
are equal in merit and number, the witnesses of the first complainant 
alone should be examined ; where, however, the witnesses for the 
later complainant are more meritorious or are double in number, 
then the witnesses for the defendant should be examined. And thus 5 
there would be no necessity for making a negation a sddhya, as both 
parties here set up an affirmative case, and as also the answer is of a 
kind different from the four varieties’ of an answer, and thus there 
is no (necessity for the) adjustment 2 of the burden of proof. And 
as even according to the Siddh&ntin the same plaintiff may be put 10 
to a double proof in the same trial, so there would be no contradiction 
in the plaintiff and the defendant being put to two proofs 3 
(respectively). 

(To this the answer is) t — Even this the great teacher 1 does 
not admit. Such an import is not obtainable either from the express 15 
or implied meaning of the term even (api) in the text : “ Even after 
the witnesses have given evidence. ’’ So enough of prolixity. 


Viramitrodaya 

Of the witnesses who have arrived simultaneously, on a contradic- ; 

tion among them, the rule as to the greater or less potentiality of these 20 
has been stated. Now the Author states the rule when they appear 
separately j 

YajSavalkya, Verse 80- | 

S&kskibhik s&kshya uktepi, ‘even when evidence has been given by 
witnesses’, and as compared with these witnesses, better qualified as 25 
mentioned before, anye , ‘others’, of equal number, or also double the j 

number, i. e., witnesses, if anyatM, ‘otherwise’ i. e., contradictory to the 
witnesses examined before, brtiyuh, ‘should depose’, then, purvasAkshinah, 

‘the first witnesses’, K&tah, ‘falss’ i. e., false deponents, syuh, ‘become’. 

By the use of the word wA, ‘or’, in the case of casual witnesses, 30 
preponderance in number has been properly adjusted. 

1. See p. 661. lines. 17-19. 

2. Of. See note 4 on p. 708 above. 

3. Here ends the objection, 

4. 3rr*rr$ *. «• 
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880 Viratai., S’ula. & P/UtkktiHmeii.— Punishment for false evidence, r Y&jhaealkya 

L Verses SO-Sl. 

This, however, before the decision is reached. “When having 
abandoned strong evidence, one resorts to weak one, he should not 
again be allowed to resort to that evidence when the members of the 
Court have come to a decision as to the success ( in the proceeding)”, 
5 this test of Katyayana 1 having an application after the (result as to the) 
success. The weakness of the evidence being expressed by the word 
tyaktvd, ‘ having abandoned % as indicative of a deliberate abandonment, 
points to the weakness also of the evidence indicated before, and so is 
the prohibition. (80). 


10 S'ulapatii. 

Yajnavalkya, Verse 80 . 

After the witnesses have given evidence, il those superior in 
number or with higher qualifications depose to the contrary, then the first 
witnesses are (to be regarded as) false witnesses. (80). 


15 False witnesses have been indicated. The Author (now) 

mentions the penalty for these. 

Yajnavalkya, Verse 81. 

The suborner as well as the (false) witnesses should 
be separately punished with a fine double the amount in 
20 dispute. A Brahmana, it has been laid down, should be 
banished. 

Mitakshara : — He who by pecuniary bribes &c. prepares 
false witnesses is (called) a suborner, kutakrt, 
Punishment for Those, sakshinah cha, witnesses also, who are 
30 false witnesses. thus false, should each separately be punished 

with a dandam dwigunam, fine double the 
amount, vivadat, in dispute, i. e. that which has been prescribed 
for (the party suffering) a defeat in the case of a defeat in the suit. 
A Brahmana, however, should be vivasyah, banished, i.e. expelled 
35 from the kingdom, (and) not fined. 

This rule, moreover, is to be observed in cases where special 
motives such as covetousness &c., do not appear, as also when the 
witnesses are not habituated (to perjury). When, however, a special 


1. Verse, 221. 


Mi talc stiara — ~ Special Punishment , 
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Verse 81. J 

motive such as covetousness or the like is apparent, or the party is 
habituated, the rule has been laid down by Mann 1 : "He who 
commits perjury through covetousness shall be fined one thousand 
(panas) ; (he who does it) through confusion 2 (should be punished) 
in the (punishment laid down for the) lowest Sahasa ; (if he does it) 5 
through fear &c. the punishment should be (the same as for) the two 
middle (S&hasas,) and (if he does it) through (feelings of) friendship, 
four times the amount of the lowest Shhasa. (121). He who does 
it, through lust shall pay ten times the amount for the lowest Sahasa 
(but), he who does it through wrath, three times the last (of the 10 
Sahasas) ; (he who does it) through ignorance, full two hundred ; 
but (he who does it) through childishness one hundred (panas). (122).” 
Here, covetousness (Lobhah) means greed for money : Confusion 
(Mohah) — a distorted impression. Fear (Bhayam) — acute fear. 

Friendship (Maitri) — excess of attachment. Love (K&mah) — desire 15 
for an intercourse 3 with a woman. Wrath (Krodhah)-non -toleration. 
Ignorance (Ajiianam) — indistinct knowledge. Childishness (B&lis'yam) 
i.e. non-commencement of knowledge. By thousand &c. are intended 
(to be indicated) the copper panas. 

Similarly 4 : “A just king should, however, fine and banish 20 
(men of) the three (lower) orders 5 who give 
* Page 51. false evidence ; a Brahmana he should (only) 
banish This, moreover, is applicable to (a 
case of) a habitual (offence), as the present tense has been used in 
the term I “ Kurv&n&u (flwrO, Three classes (trin varn&n) i.e. those 25 
commencing with the Kshatriya order, should be fined as before, 
and banished (pravasayet) i.e. should be killed ; as the word praw&sa 
is used in the sense ‘ to kill ’ in the Artha-s' astra, and as this text is in 
the nature of an Artha-s' astra text. There also the (particular kind 
of) prawasana viz., cutting off of the lip or the tongue, or deprivation 30 
of the life should be observed by regard to the subject-matter of the 
(particular) perjury (in question). A Brdhmana, however, should 
be fined and banished i. e expelled from the kingdom. One from 

T. Oh. VIII. 121-122. 2. 

3. #jo3riTfs3sUI%3W? is a better reading, 

4, Manu Ch, VIII. 124. 6. Varnfm mh- 


§§2 Mit&k$h&r&~»jF v of habitual offenders. r Ydjnavulkya 

L Verse SI. 

whom clothes have gone is a vivasah. Having prepared the causal 
form indicative of ‘ one who causes (a man) to be without clothes,’ 
the present form is obtained by dropping 1 the ti — by analogy to the 
rule (in the V&rtika) : “When there is a suffix at the end of words 

5 ending in f the change that takes place is the same as that which 

takes place when the suffix IS is at the end” ‘Should make naked’ 
is the meaning. Or, that in which one lives is a vdsa ( ) i. e. a 
house. Vivdsayet therefore would mean-should demolish his house. 

Even in the case of a Br&hmana, when no special motive such 
10 as covetousness &c. is known, nor a habit, only the fine specified in 

each place respectively (is to be imposed). In the case of a habit, 

however, there is a pecuniary punishment, as well as banishment. 
There, also, the rule as regards the several punishments of vivdsana, 
stripping off of all raiments, demolishing the house, and banishment 
15 from the kingdom, should be observed having regard to the 
surrounding circumstances such as the caste (of the party), the amount 
&c. If when no special motive such as covetousness &c. is known, 
as also when no habit is found, in the case of perjury regarding a 
small claim, even for a Brlhmana there will be a pecuniary punish- 
20 ment as is the case with a Kshatriya. When, however, the claim is 
a large one, banishment from the kingdom is (the punishment). 
Here in the case of a habit, the rule of Mann should be observed 
even io the case of all. 


1. i. e. siskin [%rrere^. it “ swtfS-FVll? t ” ( svr° &«■ ?i?!S.y ). “ The final 

portion of a word, beginning with the last among the vowels in the word, is 
called It is that portion of a word which is included between the last 

letter and the nearest vowel, e. g. in sriirf^q; the portion |g- is it; as also here 
in the portion 3 }?t is it- 

fX or fgrq;-— “ aTifRTm ” ( =vr. ) — “ When the tense is 

that of surpassing, the suffixes ffrur and are used, iS^-the Causal. 

Here the formation of the word is explained as follows : l%rrefac3V 

i. e. should deprive him of his clothes n>?lrfiit would be mrermifilj hut the 

sra^inflTOais dropped by analogy to the rule in the ease of the rf/lpu ?g 
contained in the triple “ ” e. g. in the case of- 555 we 

get tfivg by dropping the rt, so here also by dropping the it e. 3^ in i%r^ravf?T 
we get ftsn*ref?r. 
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It should not, moreover, be supposed that there is no 
pecuniary punishment for a Br&hmana. For if there were no 
pecuniary punishment, corporal punishment being prohibited, 
it would happen that even in petty offences either the 
punishment of stripping off of clothes, demolishing the house, 5 
branding, or banishment would follow, or that there would be no 
punishment at all. And this would be opposed to the text 1 , “In the 
ease even of persons belonging to all the four orders, for those who 
do not perform an expiation, legal punishment either corporal or 
affecting property should be ordered”. Also vide the text 2 : “A 10 
Br&hmana who carnally knows a guarded Br&hmani against her 
will should be fined a thousand (pan&s)”. As to the text of 
S'ankha : “Of the three (higher) orders, (the punishments of) 
deprivation of property, corporeal chastisement, imprisonment, ordeal, 
banishment and branding, are ordained for a Brlhmana”. Here 15 
on account of the contiguity of corporal chastisement the (punish- 
ments of the) deprivation of wealth or of the entire property are 
intended. For, the (punishments of) corporal punishment and 
deprivation of entire property have been mentioned together in the 
text 3 : “ As for the Corporal punishment, it begins with (simple) 20 
obstruction and extends as tar as the deprivation of life ; while the 
pecuniary punishment begins with a K&kin? and extends similarly 
to the loss of the entire estate”. As to what has been said 4 “ He 
should be expelled out of the kingdom leaving all his property (to 
him) and himself untouched,” it has a reference to the first act of the 25 
nature of S&hasa, and not to all (kinds of) offences. 

A corporal punishment, however, does not ever occur for a 
Brfthmana as Manu 5 has stated generally viz: “Let him (i. e. the 
king) never slay a Brdhmana, though he is immersed himself in all 
(kinds of) sins”. Moreover Manu 6 says : “ No greater crime is 30 

1. of Katyayana, verse. 484. 2. Of Manu Cli. VIII. 378. 

3. Narada Appendix 54 a And also of Katyayana verse. 484, 

4. The smallest coin. e. g. a Oowrie. It is also described as a money 

measure, 20 cowries or ^ of a Pans as also that of a Masha. 

5. By Manu Oh. VIII, 380, 6 f Oh. VIII. 381. 
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possible on earth than slaying a Brahmana ; a king therefore must not 
even eoncieve in his mind the idea of killing him (a Brahmana)’ 7 . 

S'ulapaai. 

The Author states a penalty for a false witness 
5 Yajgavalkya, Verse 81* 

Kutakrt , ‘The suborner’, i. e . one who causes false evidence to b© 
adduced, such as the Kshatriya and others, each should be punished with 
double the amount of that in dispute, as a fine, A Brahmana, however, 
with undiminished property, is to be exiled from the country* To 
10 that effect says Mann 1 : ts Never, on any account? should one slay a 
Brahmana, although (he is ) immerced in all (kinds of) sins ; (the king) 
should expel him out of the country, with the entire property 
undimfnished 2 A just king should banish from the kingdom after 
punishment, the member of the three Vanias uttering false evidence ; a 
15 Brahmana however should be banished”, and various similar penalties 
varying according to the offences and the Vanias, have been stated by 
Mann, but are not stated here for fear of prolixity. 


Yajnavalkya, Verse 82. 

He who having been called upon and sworn to 

20 give evidence conceals it from others under the influence 

of passion, should be made to pay an eight-fold fine-, a 

Brahmana, however, should be banished. 

«► * ¥ * 

Mitakshara :• — Moreover, he whoever, who having accepted 
to give evidence as of a witness, and Sakshyam s'ravitah, having 
25 been sworn to give evidence along with other witnesses, at the 
time of his deposition, tamovrto, being under the influence of 
passion i- e. with his mind seized with the feeling of anger &c , 
nihnute, conceals, sakshyam his evidence, annyebhyah, from 
others i.e. witnesses with the words: fS I shall not be a witness here &c.” 
30 that man dapy&h, should be made to pay a fine 

Penalty for not ashtagunam, eight-fold of the amount of the 
giving evidence fine (payable) in case of a defeat in the suit. A 
when knowing Brlhmana, however, who is unable to pay an 

(the facts). eight-fold amount as fine should be banished. 

35 The penalty of banishment, however, should be 

’ r*ciCviii; 3 8o: 


2, oh, VIII. 123, 


Yajhmalkya 1 Mllakslsara & Yiramitrodaya— When all withhold evidence, 

'terse 82. J 

observed to ba either the stripping off of clothes, the demolition of 
the house, or the expulsion from the kingdom according to the 
nature of the subject-matter of the suit. In the case of others, 
however, when an eight- fold amount as fine is not possible, the 
penalties of doing such labour as is appropriate to the caste, fettering 5 
in chains, or incarceration in jail, and like others should be observed. 

And this, again, should be followed (to be the rule) even in the last 
verse. 

When all withhold evidence, then the liability of all is equal. 
When, however, having given evidence, they speak falsely, then they 10 
should be punished, regard being had to the exigencies (of each ease). 

As says K&tyayana 1 : “ Having once given evidence, those who 
depose to the contrary are liable to be punished, (as) they are guilty 
of prevarication ”. 

Nor, moreover, ought the witnesses cited by one be approached 15 
in secret by another. As says Narada 2 : “ One 
* Page 52. should not approach in secret a witness cited by 
the other (side), nor should he (try to) win him 
over through other (means). A party resorting to such practices is 
(liable) to lose. ” 20 


Viramitrodaya. 

The Author mentions the penalty for false witnesses 
Yajilavalkya, Verses 81 & 82 

KMakrtah, ‘The suborners’, fraudulently carrying on transactions, 
in short, who make false statements ; those witnesses who are of such 25 
character, these prthak prtkak, ‘separately’ i. e., each one, vivdd&t 
dwigumm, ‘twice the amount of that in dispute’, should be compelled to 
pay as danda, ‘penalty’ i. e., should be punished. In some places the 
reading is Ktitas&kskyakrta ‘who have been induced to give 

evidence fraudulently’. 30 

This, moreover, by reason of the many causes such as covetous- 
ness and the like as indicated by the word tatkA, ‘ also to one who has 
been unnecessarily defeated, an amount of money equal to that in dispute 
should be caused to be paid as a penalty. This is the substance. 

2. Oh. I. 165. ) 1 


1. Verse. 406. 
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A Br&hman», however, should be driven out of his country, 
Smrt&h, so it has been declared in the smrtis, and is not to be punished 
by a money fine. 

Yah, ‘ he \ however, s&kshyam , anyehhyah srdvitah , sr&vit&vdn, 
5 ‘ having been called upon and sworn to give evidence by other’ and ‘after 

agreeing i.e., having declared ‘I know this fact’, afterwards tamovrtah, 
‘under a feeling of anger’, i.e., with his mind oppressed with a feeling 
of anger, fraudulently, &c., s&kshyam nihiute, ‘conceals his evidence’, 
i.e., at the time of making the statement makes trouble, that man should 
10 be compelled to pay a penalty of eight times the amount in dispute. For 
this kind of offence also, a Br&hmana should be banished only ; by the 
use of the word tu, ‘ however ’ has been excluded a pecuniary penalty. 

Vishnu 1 says : “ For false witnesses, the confiscation of the entire 
property ”, This moreover has a reference to those who are so by habit. 
15 Maun 2 : “ (If) from covetousness, he should be fined one thousand 
(panas) ; (if) through confusion, however, the first amercement ; (if) 
through fear, the two midling (amercements) should be the penalty ; 
(if) through friendship, four times the first (121). (If) through lust, 
ten times the first, while (if) through anger, three times the last ; (if) 
20 from ignorance, full two hundred (panas), and (if) through childishness, 
one hundred (122), The wise have mentioned these as the punishments 
for false evidence (81-8 i). 


S'ulapani. 

Yajnavalkya, Verse 82 . 

25 In the matter of evidence sworn and concealed from others, for him 

is a penalty of eight times the amount in dispute. The rest is clear. 


Not giving evidence, as also giving false evidence has been 
generally prohibited of the witnesses. The Anther mentions cases by 
way of exception to it 

30 Yajnavalkya, Verse 83 (1). 

Where men of the (four) orders are (likely) to suffer 
capital punishment, there a witness may speak an 
untruth. 

1. Oh V. 175. 


2. Oh. VIII. 121, 122, 123. 



Y&jhavalhya "1 Mitakshara — -When an untruth is permissible ? 007 

Verse 83(1). J 00 ‘ 

Mitakshara : Where, if a fact is deposed to, there is the 
likelihood of a capital punishment (being given) 

The Author to men of the four orders, varpinam i. e. of the 

indicates a case S'&dra, Vais'ya, Kshatriya and Vipra classes, 

where untrue testi- sakshi anrtam vadet, a witness may speak 5 

mony is permis- an untruth, i. e should not speak the truth, 

sible. And by this prohibition against true evidence a 

permission for refusing to give evidence, or for 
giving false evidence is given for witnesses of whom it has been 
prohibited before 1 . 10 

Where e. g. in the case of a complaint founded on suspicion, 
by speaking the truth a varni is likely to suffer capital punishment, 
and by speaking an untruth no one is to suffer capital punishment, 
there an untrue testimony is permitted. Where, however, by 
speaking the truth either the plaintiff or the defendant is likely to 15 
suffer capital punishment, and also by deposing falsely one of the two 
is likely to suffer capital punishment, there a refusal to give evidence 
is allowed, provided the king permits. If, however, the king does 
not let off in any case unless testimony is given, then an incapacity 
for a witness on account of depravity should be incurred. If that too is 20 
impossible then the truth alone should be spoken. For by giving false 
evidence the taint of a capital punishment for a varni, as well as that 
of giving false evidence is incurred. By speaking the truth, however, 
there would only be the taint of a capital punishment for a varni. 

In such a case, moreover, an expiation should be made according to 25 
the S'dstra . 


(It may be said) then there would be no sin in giving false 
evidence or in maintaining silence, as the same has been permitted by 
S'dstra, so the Author says 

Yajnavalkya, Verse 83 (2.). 30 

For purification from that (sin), the special oblation 
of rice known as the Saraswata should be presented by 
the twiceborn. 

1. Yajn I. 82 p. 884. 
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Mitakshara Tatpavanaya,/or purification from that 
(sin), ie. for the atonement of the sin on account of the false evidence, 
or a refusal to give evidence, Sar&swata cham, the rice oblation, 
nirvapyah, should be presented , by dwijas, the twice-born, each 
5 separately. A sacrifice wherein the presiding deity is the goddess 
Saraswati is (called) a Saraswata : The word charu is well known 
as indicative of boiled rice which is hot and from which water has not 
been allowed to flow out (while it was boiling). 

Here this is the meaning : False evidence or a refusal to give 
10 evidence which has been prohibited for witnesses before has here been 
sanctioned. This expiation is in reference to the transgression of the 
rules generally prohibiting the giving of false evidence or not giving 
any, and as is to be found in the texts : “ One should not tell an 

untruth ” ; "a man incurs a sin by not giving evidence, as also by 
15 giving a distorted one 1 

It may be objected that this text which is in the nature of a 
sanction is meaningless inasmuch as even with this text allowing 
witnesses to tell an untruth or not to speak at all, the text propounding 
the sin incurred by reason of the infringement of the general rule 
20 prohibiting witnesses from either speaking an untruth or not 
speaking at all, remains where it was. But it is not so. For the sin 
accruing from the infringement of the rule prohibiting witnesses from 
telling an untruth or not speaking at all is great, while that due to 
the infringement of the general rule is small, and thus the text in the 
25 nature of a permission has a meaning. 

Although in other cases the removal of (the taint of) a greater 
sin would also secure the removal of the smaller sin which is (only) a 
part (of the greater one), still here by reason of the (special) 
sanctioning text, as also by reason of the rule as to expiation, it 
30 appears that by the removal of the greater (sin) the smaller one is 
not removed although it is a part of it. 

This text should also be understood as a permission for 
speaking an untruth, or not speaking at all, in the cases such as those 
of travellers and others where there is the danger of a capital 

1. Manu Ob. VIII. 13. 
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Mitakshara & Virasuif today ^Exception to the , Rule . 


punishment being passed upon a warni And as there is no other 
(special) prohibition, there would be no (necessity for an) expiation. 
In case the real facts are disclosed in course of time by other causes, 
the absence of a punishment for witnesses and others also is inferrable 
from this very text. 

Here ends the Chapter on Witnesses* 


Viramitrodaya. 

Thinking of an exception to the penalty etc* for false evidence, 
the Author proceeds 

YajKav&lMya, Vers© 83. 10 

Y&tra) ‘where’, mrnin&m, ‘of the mrnis ’ of the Br&hmana, 

Kshatriya, and the Vaisya, vadkah , ‘capital punishment’, i* e loss of 
life, results upon stating the truth, tatra , ‘there’, s&kski , ‘a witness’, 
anriam , ‘an untruth’ 2 . 0 ., such as may be of use in preventing the loss of 
life, vadet, ‘may speak’. 15 

Tatp&vandya , ‘for purification from that 5 i*e. y for the wiping off of 
the (sin of) false statement by means of a penance, S&rasvatah . , i* e, 9 
intended for the goddess Saraswati, as stated before, mrv&pyah , ‘should be 
offered 5 , thus by means of a part, the (whole) sacrifice has been indicated. 

It should not in contended that here the making of a false 20 
statement having been permitted, performence of a penance is incon- 
gruous ; for although this Is an exception to the rule stated before 
regarding the sin generated by the false statement of a witness, still to 
the general rale about the sin resulting from a false statement, no 
exception having been stated, the performance of a penance becomes 25 
possible. 

Some say, that here is a case of a resort to an unavoidable course, 
by reason of this sin being smaller as compared with the sin consequent 
upon the execution of a member of the Varnas* 

In 1 fact, in this case no sin is generated; by the expression 4 for 30 
purification from that’ it is meant to indicate that there is an absolute 

1. Here Mitramisra gives his own view which in short is that just as 
killing an animal in a sacrifice is no sin, as it is done under an injunctive 
text, so here also there is no sin at all. The analogy, however, does not hold 
here, the expression rfrTl^f^r ‘for the purification of that ’ in terms assumes 
that there is something which requires purification. 
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I" Y&jhavalkya 
L Verse 88. 

absence of the sin generated by non-action in the making of a false 
statement, just as is the case in the killing in a sacrifice. And hence 
also in the text 1 : “ Where, as the result of a (true) statement, the 
loss of life is possible of a Sudre, Vais'ya, Kshatriya, or a Brdhmana, 
5 there an untruth may be stated ; that («.<?,, untruth) far excels the 
truth ”, Mama has stated an absence of sin. Gautama 2 also : “ No 
guilt is incurred by giving evidence, in case the life (of a being) depends 
upon it ; not, however, of a very wicked (individual)”. In this connection, 
Manu 3 has stated another mode of penance : “ Or one may offer 

10 oblations of clarified butter in the Fire with the Ktishm&nda hymns 
according to the ritualistic procedure, or with the rk ‘ udit \ or with the 
rk addressed to Varum, the three rks addressed to the God of water.” 
Vishnu, 4 “ A $udra, however should offer fodder for ten cows (which 
would be sufficient) for a day.” 

15 Thus, in the commentary upon $rimat — Yajilavalkya 

ends the Chapter on Witnesses 


S'ualpani. 

The Author mentions an exception to the speaking of the truth 
YajSavalkya, verse 83. 

20 Varrnn&m, ‘of the varnis’ i. e. of the four varnas such as the 

Brahmana and the rest, where vadha, ‘killing’ is possible, there a witness 
may speak an untruth. For the wiping off of the sin thereby generated, 
a sacrifice to the goddess Saraswati should be offered. 

Although, it has been stated in the text of Manu 5 , “Never should one 
25 kill a Brahmana” still in the case of a king with a strict enforcement of 
panalties, killing of a Brahmana becomes possible. This is to be understood 
as being done by mistake. So also Gautama 6 : “There is no sin in (stating) 
an untruth, if the life (of a being) is dependent upon it, but not the life of a 
very wicked (one).” (83). 

Here ends the chapter on Witnesses. 


1. Oh. VIII. 105. 2. Oh. XIII. 24-25. 

3. Oh. VIII. 107. 4. Oh. VIII. 17. 

5. Ch. VIII. 381. 6. Oh. XIII. 24, 25. 
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Mit&kstaari— Documents ; Kinds of. 

Chapter VI. 


OF DOCUMENTS, 

* Page 53. 

Possession and witnesses have been explained. Now begins 
the consideration of documents. 5 

Here, a writing is of two sorts, a S'asana (a royal grant), and 
a J&napada (executed between citizens). S'asana has been 
explained 1 . (Now) J&napada is being explained. That, moreover, is 
twofold — one in his own handwriting, and the other in another’s 
hand. Of these, that in one’s own handwriting may be without any 10 
attestation, while that in another’s hand should bear attestation by 
witnesses. These two are accepted as proofs having regard to the 
usage of the country, as says Narada 2 : “ A Document has been 

said to be of two kinds (1) in the handwriting of the party himself, 
and (2) in that of another person, and respectively not having or 15 
having attesting witnesses thereon. The validity of the two (kinds 
of documents) depends upon local usage. ” 

Of these the Author mentions documents in the handwriting 
of another person 

Yajnavalkya, Terse 84. 20 

In every transaction where an amount has been 
agreed to by a contract entered into by mutual consent, 
there should be made a writing about it with (the 
attestation of) witnesses (thereon), and with the name of 
the creditor, 25 

Mitakshara : — Between the creditor and the debtor what- , , 
ever arthah, amount, e. g. gold &c. parasparam swaruchchya, 
by mutual consent, e- g. “ so much should be paid after such and 
such an interval ; so much should be the monthly rate of interest &c. ” 

1. See Yajnavalkya Acharadhyaya Verse 318 p. 580, 11. 4-7. 

2. Oh. I. 135. 
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nishnatah, has been agreed to by a contrast, i e. settled; in 

reference to such an amount, if in course of 

Regarding do- time a dispute arose, for the determination of 

cuments in the real facts, lekhyam saksh.im.at, a ivriting with 
5 hand of another ( the attestation of ) witnesses (thereon) i. e. with 
person. the attestation of witnesses of the qualtities as 

described above, dhanikapur?akain, ( com- 
mencing) with the name of the creditor- that wherein the creditor is 
(mentioned) first is a dMnkapunaham-th&t is to say, where the name 
10 of the creditor is mentioned first -karyam, should be made, i- e. 
should be executed. Or persons, possessing the qualifications 
mentioned above should be made witnesses. Vide the text : “ In 
disputes regarding whatever act has been done by a party, either 
witnesses, or a document in his own hand is ordained for establishing 
15 the transaction. ” 


S'ulapatii. 

Yajfiavalkya, Verse 84. 

Yah Kaschlt, ‘whatever’, in the form of a loan transaction, arthah, 
has been fixed by mutual consent, ‘by such an interval so much is to he 
20 paid’ and the like, in such a transaction, a document with witnesses i. e. a 
document bearing witnesses, should be made and that too by first putting 
the name of the creditor before the name of debtor is written. (84). 


Yajnavalkya, Verse 85. 

And containing, among other things, the year, the 
25 month, the half of it, the day (of the month), the names, the 
castes, and the names of their own gotra, as also the 
scholastic title, and the names of self, father, and such other 
details. 

Mitakshara ; — Moreover, samE, the year i. e. the cyclial 
30 year; masah, month, e.g. Chaitra &c; tadardham, the half of it, i.e. the 
fortnight i. e. the bright or dark (half); a hah, the day, i. e. the date 
such as the pratipad &c; nama, names, i.e. of the creditor and the 
debtor; jatih, caste , i.e. Brfihmana &c; swagotrain, the names of their 
own Gotra. e. g. V&sishtha &e. containing these i. e. the year &c. 


1. Of Narada. 
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&c- Similarly, Sabrahmacharikam, the scholastic title, e.g. he is the 
master 1 of many branches of learning i. e. bis academical title, such as 
‘ Katha the master of many branches,’ atmiyapitrnama, the name 
of self and father, i.e. the name of the fathers of this creditor and the 
debtor. By the (use of) the term Adi, such other, are included the 5 

amount, the caste, the quantity of the amount, the day of the 
week &c. A writing, containing these 2 should be executed ; this is the 
connection (of this verse) with the last (verse). 

S'ulapani. 

Yajfiavalkya, Verse 85. 10 

Gotra itself is sagof ra ; sahrah machdrikam, 'the scholastic title’ such 
as, a student of such and such Sakha, that writing should have noted on it, 
the year &e. By the use of the word adi, ‘and the like’, also of the thing, 
quantity, kind, and the like. (85). 


Yajiiavalkya, Verse 86. 15 ! 

After the contract has been executed completely the ; 
debtor should enter his name with his own hand ( at the 
end ) with the words: “ what is written above has the assent ; 
of me the son of such ( and such ) a one.” 

Mitakshara : — -Moreover, the contract which was agreed to 20 
between the creditor and the debtor by mutual 
Consent of consent, samapte, after it had been completely 

the debtor. executed \ i. e. written down, r#i, the debtor, i. e. 

the person who incurs (the liability o£) the loan, 
nives'ayet, should enter, i. e. write in the document his own name 25 
swahastena, with his own hand, u e. with the words: ‘‘ Whatever 

1. The original in arf^: — Doctor of learning. j 

2, Referring to this rule in a case of a will made by a Hindu, which was 

not written by the testator, nor in which was his signature attested, Sir M. j 

Westropp C. J. observed : “ We do not think that we are bound to apply j 

this rale strictly, at all events to documents such as wills, which were not 
recognized by Hindu Law, and were therefore, not within the contemplation 
of the author.” Radha^ai v. Ganesh I. L. R. 3 Bom. 7 at p. 8. j 


ggi Sulap^l MitkM.Qh&rk—Aitestaiioti by witnesses. r Yajnamllcya 

L Verses 86-87* 

has been written above in this document, matam, has the assent of 
me, i- e. is what was intended by me, mama, the son of such and 
such” 


S'ulapaai. 

5 Yajnavalkya, Verse 86. 

The meaning (of this verse) is plain. In the case of one ignorant of 
writing, Vyasa states a special rule : “A debtor who is ignorant, should 
cause his assent to be written ; or even a witness (who is ignorant) by a 
witness, or by any other in the presence of all witnesses.” (86). 


10 Yajnavalkya, Verse 87. 

The witnesses also, should subscribe in their own hand 
with their fathers’ names before theirs, thus: Here, so and 
so, am a witness;” these ( witnesses ) should be equal. 

Mitakshara : — Similarly, those persons who have been indi- 
15 eated as sakshinah, witnesses, in that document, 

* Page 54. these also should each separately, Swahastena, 
in their own hand, subscribe their names preceded 
by those of their fathers with the words : “ I so and so, Devadatta, am 
a witness to this transaction. 5 ’ These, moreover, should be (so) 
20 selected (as to be) samah, equal, in number and quality also. 

If a debtor or a witness is not literate, then the debtor through 
another person, and the witness also through another witness, should 
in the presence of all the witnesses, cause his declaration to be written 
down. As says Narada : “ A debtor who is illiterate should 

25 cause his declaration to be put in writing in the presence of all the 
witnesses, so also should a witness (who is illiterate have it written) 
by another witness 


S'ulapaai. 

Yajnavalkya- Verse 87. 

30 Samah, ‘equal’ i. e. equal in qualifications. Those who, however, 

are ignorant of writing should have it written— thus it has been stated 
before. (87). 



Ydjhavalkya 
Verse SS . 


MitiJc$h&r&-~ The writer's statements. 
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Yajnavalkya, Verse 88. 

“ Being desired fey both the parties this was written 
by me so and so, the son of so and so.”, thus at the end ( of 
the document ) should the writer then subscribe. 

Mitaks'hara: — Moreover, then lekhako, the writer, 5 

ubhabhyam prarthitena, being requested by 
Writer’s both, i.e. the creditor and the debtor — “By me such 

endorsement. and such Devdatta, the son of Vishnumitra this 

document likhitam, has been loriiten ”, iti ante 
likhet, thus at the end he should subscribe. 10 


Now the Author mentions about a document made in one’s 
own hand 

Yajnavalkya, Verse 89. 

Although it be without witnesses, a writing which is 
in one’s own hand, all that is declared to be evidence, except 15 
when it is caused by force or fraud. 

Mitaks'hara : — Yallekkhyam, that writing, which has been 
written by the debtor in his own hand, such a writing, tat sakshi- 
bhirvinapi, although it be without witnesses, has been laid down by 
Manu and others to be evidence, balopadhikrtadrte, except when 20 
it is caused by force or fraud, i. e. with the exception of that 
which has been caused by force i. e. compulsion, or by fraud i. e. in 
the form of (creating) deception, temptation, anger, fear, intoxication 
&c. Narada 1 also says : “That document has been laid down as 
invalid 2 which has been executed by a person intoxicated, by one 25 
against whom a charge had been pending, by a woman, or by a child, 
and that which had been executed under compulsion; also that which 
has been caused by fear or fraud 

Such a document, moreover, whether it be written in one’s 
own hand or in that of another, whether it be passed in the course of 30 
a transaction with or without security, should thus far be written 
conformably to the usage of the country, and should be without 


1. Oh. I. 137. 

34 


2, — unreliable as evidence* 



gg$p Mit^kstiara & Vimmitrod^y ^Generally about documents, r YdjhavalJcya 

L Verse 89 * 

prejudice to the rules as to the sequence o£ sense and the order of 
words, and should be without dropping any letter or alphabet. It need 
not, however, be necessarily ( couched ) in nice language ; it may be 
written even in the peculiar native language of the particular locality. 
5 As says Mirada: 1 “That document is said to be valid which is not 
opposed to the custom of the country, the contents of which answer to 
the rules regarding pledges, and which is not in disregard of the rules 
about the sequence of ideas and words.” 

That which explains in detail is a ( rule ) vidhih. The rule 
10 ( vidhi ) regarding a pledge ( adhi ) i. e. for executing a pledge. Its 

characteristic i. e. * a pledge for custody’, a ‘ usufructuary pledge’, a 
‘ pledge with a time limit ’ &c. That wherein its characteristics are 
distinct is vyaktddhividhilakshanam i the contents of which answer to 
the rules regarding pledges &c.; Aviplutakramdksharam, ‘ which is 
15 not in disregard of the rules about the sequence of ideas and words 
Sequence i. e. of ideas ( hrama ). Krama and aksharas make up the 
compound word kramdfahara, That wherein the sequence of ideas 
and words has not been disregarded is aviplutahramdhhara. Such 
a document of this description, is legal evidence. There is no rule 
20 as regards nicety of language here, as in the case of a royal grant. 
This is the meaning. 


Viramitrodaya. 

Now the Author expounds the document as a means of proof 

YajSavalkya, Verses 84, 85, 86, 87, 88, 89. 

25 A document is of two kinds, (one) made in one’s own handwriting, 

and (the other) made in another’s hand. Of these, the last should be 
made with witnesses etc. The first, (even) without witnesses is good 
evidence if not made under compulsion or through fraud. This is 
the difference. But a possibility exists of a suspicion arising about a 
30 document, written in one’s own hand, and with a view to dispel it, that 
also should be made with witnesses on. Other kinds are of the ordinary 
particulars. 

Yah kasckit , * whatever arthah , ‘ transaction in the form of 
a loan or the like, parasparam , ‘ mutually by the debtor and the 

1. Oh. I. 136. 


Tdjhavalhya - i Viramitrodaya— Contents of documents. CQ 7 

Verses 84*87 J » 

creditor, i*e* between botb 9 by the consent of each , niskndtahj 4 agreed 
to \ i.e. was established. in such a transaction, lekhyam , 6 a document 9 , 
with the name of the creditor first written, in the form of recitals 
couched in expressive language (84). Together with samd, 6 the year 
mdsa, 4 the month 9 , tadardham , 4 its half 9 , she. the fortnight 1 $ akah, 5 
6 the day % i.$. the date as well as the day of the week* Together with 
this, the names of the debtors and the like others who have been the 
recipients of the loan by its acceptance, also of both the debtor and the 
creditor, j&tih, c caste * such as, a Br&hmana and the like ; sagotram , 

6 together with the gotra \ i.e. gotra only— at some place the reading is 10 
containing these* 

Along with Katha and the like others, samdnam one who studies 
the Brahma , i.e* a branch of the Vedas, is a sabrahmackdri , ‘of the same 
school 9 ; such a portion* Sabrakmachdriham , 4 the scholastic title 9 of 
the debtor and the creditor, the fact of their pursuing the study of 15 
Katha or a like other branch (of the Vedas), dlmiyam , ‘of one’s 9 i<e. of the 
creditor and the debtor, pitarau, 6 the parents’ their names* By the 
use of the word ddi, &c* are included the amount, its Mud, and quantity, 
and the like ; marked with these, should be made* 

By the use 2 of the word tu> 4 however \ are excluded those made 20 
under compulsion or by frauds by the second use is excluded one without a 
document when the document is written by another* This, moreover, should 
b© borne in mind, that even if written by another, a document if admitted 
to be an extremely honest transaction is good evidence even if it be 
without a witness 5 otherwise, however, the decision is to be reached 25 
by means of witnesses* There, the document is used as a means of 
reminder to the witnesses. 

Artha , 4 the contract \ when (it is) completely written down % rni , 

4 the debtor \ yadatra patre lekhitam , 4 whatever has been written in this 
document 9 , that, matam me amukaputrasya , 4 has the assent of me the son 30 
of so and so * 9 Thus, after having written this in order, he should write 
his own name with his own hand, and enter it in the document. 

4 In the case of one ignorant of writing, Vyasa states a special 
rule s 45 A debtor who is ignorant, should cause his assent to be written % 
or even a witness (who is ignorant), by a witness, or by any other, in the 35 
presence of another and the witness * 99 ( 86 ). 

4 With witnesses \ so has been stated* There, the Author 
mentions the mole — sdkskimseketi , ‘witnesses, &c* 9 , sam&h, 4 equal % i.e* 

• 1 , to either the bright or the dark half of a month, $$ or $ s&T. 

2. i. e. in verse 84. 
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Vlramltrodaya & S’ulapini — Invalid documents. 


YdjnavalJeya 
Verses 87-82. 


with equal qualifications, te, ‘ these ’, i.e. the witnesses, swapitrndma - 
lekkampurvakam, 1 with their father’s Barnes written before ’, atra, ‘ in 
this transaction’, aham amukah, ‘ 1 , so and so ’ by name, sakshi, ‘ am 
a witness ’, thus swakastena , ‘ in their own hands’, Ukheyuh , ‘should 
5 (they) write Those who are ignorant of writing should cause it to be 
written ; this is indicated as an addition by the word cha. (87). 


Tatah, 1 thereafter ’, i.e. after the came of the witness was 
written, lekhakah, ‘ the writer’, i.e. the writer of the document, 
ubh&bhy&m, ‘ by both ’ i.e. by the creditor and by the debtor, arthitena , 
10 ‘being requested’, by name so and so, by myself this, likhitam, has 
been written ’, thus ante , ‘ at the end i.e. rounding up the remaining 
portion of the document to be written, himself iikhet, ‘ should write ’. 


By the use, twice, of the word hi, the object of recording the 
request, and also the understanding of the import of the document, has 
15 been pointed oat. (88). 


Vindplti, 5 even without, &c.’, has been explained before. By 
the use of the word tu, is excluded a document written by another and 
executed with attestation. Sarvam, ‘ all that ’, by this is expressed all 
the writings, viz., of the plaintiff, witnesses, the writers of the 
20 documents, etc. (84-89). 

S'ulapani. 

Yajnavalkya, Verses 88, 89. 

The meaning (of Verse 88) is plain. 

A document written by the hand of the debtor, even though it be 
25 without attestation, still it is good evidence, provided it does not happen 
to have been caused to be made under compulsion or by fraud. Upadhih, 
‘fraud’ i. e, deceit. So Brhaspati 1 : “A document executed by a dying 
person, an enemy, one oppressed with fear, a woman, a suffering person, 
one intoxicated, distressed by a calamity, at night, by fraud, or by force, 
30 does not hold good”. (89). 


While discussing the rules about documents the Author 
mentions the rule that a debt entered into a document should be paid 
by three ( generations in descent ) only. 



Ydjhmalhya 
Verse 90* (1) 


Extent of liability* 
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Yajiiavalkya, Verse 90 (1). 

A debt evidenced by writing should be paid however 
by ( persons in ) three (generations) only. 

Mitakshara :-—As a debt evidenced by a witness should be 
given by three ( generations ) only, so also it is ordained that a debt 5 
evidenced by a document should be paid by the borrower, his son, and 
the sons of that son i. e. by three ( generations ) only, and not by the 
fourth and others. 

An objection : — Indeed by the text 1 “ sons and grandsons 
should pay a debt ”, it has already been established as a general 10 
restrictive rule that a debt should be paid by three only. 

The answer :> — True. But this text has been mentioned with 
a view to meet a suggestion which may likely be made that a 
debt entered in a document might be understood as an exception to 
this general rule on the strength of its having been found in another 15 
Smrti. For, after mentioning the characteristics of a document it 
has been said by katyayana : “ Thus, an ancestral debt is made 

payable after the ( proper ) time has passed Thus an ancestral 
debt which is entered into a document is made payable even though 
the time ( for payment ) has passed. Here by the use of the plural in 20 
pitrndm, ‘ of the ancestors’ as also from the expression ‘ time has 
passed ’ it is inferrable that the fourth 
* Page 55. (descendant ) and others may be made to pay 2 . 

Moreover, Harita also has said : “ To him in 
whose possession the document purports to be, should payment be 25 
directed to be made. ” Here also by the general rule that f the debt 
is his who has the document in his custody the inference arises that 
the payment of debts may be made to the fourth ( descendant ) and 
others. Therefore it is proper that the present text is for the purpose 
of removing the doubt. The two texts, moreover, should be supplied 30 
in pursuance of the text of the Lord of the Yogis 3 . 


1. Verse 50 See p. 792. 

2. See Masit Ullah vs Damodar Prasad 53 I. A, 204 ; 48 .All 518 Also 
Sheo Ram vs. Durga 3 Luck, 700. Where the Privy Council held that a son was 
bound by the sale of ancestral property by the father for paying off a debt 
of his grandfather i, e. the grandfather of the son. 

3. e. The sage YajBavalkya. 


900 Mlt&ksliar& & Vlr&mltto&&ya~-Special rwfe for a Pledge. r Y&jnamlkya 

L Verse 90. 

The Author mentions an exception to it 

Yajiiavalkya, Verse 90 (2). 

A pledge, however, is enjoyed as long as it is not 
paid off. 

5 Mitakshara :■ — The non-liability for paying a debt having 

become established by the ( general ) rule in the text : “ A debt is 

payable by three only, although it is reduced to writing and is with a 
security, ’’ an incapacity for recovering a debt might also be inferred, 
With a view to ( avoid ) this, the Author has stated this (text ). 

10 By saying that £ a pledge may be enjoyed even as long as the 

debt is not paid off, whether by the fourth or the fifth’ a capacity has 
been indicated in favour of even the fourth ( person in descent ) 
for redeeming a secured debt. 

An objection I — -But this too has been once stated already in 

15 the text 1 : “ a usufructuary pledge never lapses ”. 

The answer — True, still if this text which is in the nature 
of an exception, were not given, it ( i. e. ) the capacity would be 
confined to three persons only. Thus everything is without a fault. 

Viramitrodaya 

20 A document, sometimes is not regarded as conclusive evidence. 

The Author states that 

Yanjavalkya, Verse 80. 

A loan which has been entered in a document, tribhirem, by 
(deacendents to) three (generations) only, deyam, 4 should be paid ’. By 

25 the use of the word eva, 4 only are excluded the great-grandson and 
others. Therefore the meaning is that even if there be a document, a 
loan cannot be enforced against a great-grandson and others. By the use 
of the word tv, 4 however ’, is excluded the liability of the grandson to 
discharge a surety liability included and joined to the word rnam, 4 debt.’ 

30 Adhih , ‘ a pledge ’, a possessory pledge such as land, &e., t&rnt 

bhujyate, 4 is as long enjoyed ’, ydwat, 4 so long tad, 4 that’, pledge, i.e. 
that debt is not paid back by the debtor to the creditor. The 
meaning is that in that way, therefore a document of pledge evidences 
a good claim even beyond three generations. (90). 


1. Verse 58 at p. 820. 1. 18. 



Yajhavalkya 1 S'ulapani & Mlt Jkshara — When original document is lost. QflV 
Verses 90-91. J aui 

S'ulapani. 

Yajfiavalkya, Verse 90. 

A loan as described before entered in a document, excepting a 
pledge, should be paid by (members of) three generations ; not, however, 
by the fourth. In regard to the rule laid down in the text 1 2 : “by the 5 
son and the grandsons the debt must be paid ”, this text is intended for 
limiting it. Where a debt has been advanced after taking a pledge, there 
this rule does not apply ; so Maim 3 : “In regard to (amorous) women, at 
marriages, for the cow’s fodder, as also for fuel, and (in anything) in 
favour of a BrAhmana, for a (false) swearing there is no sin”. (90). 10 


Having disposed of a matter which had occasionally arisen, 
the Author resumes the subject in the context proper. 

Yajnavalkya, Verse 91. 

If a document is in another country, is badly written, 
or is lost, as also, if it is stolen ; likewise if it is torn, burnt, 15 
or cut asunder, another should be allowed (by the king) to 
be made ( in its place ). 

Mitakshara : — The rule which is now being laid down is 
that when a document has become unfit for a 
Regarding suit, another should be made. And unfitness for 20 
worn out and a suit arises, when the document is des'antara- 

other documents, sthe, placed in another country, which is at 

a long distance 5 durlekhye, when the document 
is badly written, that is — wherein the writing i. e. the character or 
words are bad i.e. ambiguous or unintelligible, is (called) a badly written 25 
document; in such a badly written document. Nashte, lost, i. e. in 
course of time ; unmrshte, effaced, L e. where the characters and 
letters have been rubbed off on account of the weakuess of the ink.; 
hrte, stolen, i.e. by robbers &c-j bhinne, torn, i. e. tattered ; dagdhe, 
burnt, i. e. has taken fire; chhinne, cut asunder, i. e. when it is cut 30 
into two separate pieces. 

. ■ This ( rule applies ), moreover, when there is mutual consent 
of the plaintiff and the defendant. In the case of a difference, however, 

1. Verse 50 p. 792. 

2. Oh. VIII. 113. It does not appear why this verse is cited here. 
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Mitiksliara — Secondary evidence, r Ydjhamlhya 

L : Verse 91 . 

and when parties go to law 5 time should be allowed ( as may be 
necessary, for producing the document which is in another country, 
having regard to the inaccessibility and badness of roads. 

In the case of a document which is lying in a place which is 
5 inaccessible, or which is lost, a suit should be decided by means of 
witnesses only. As says Narada 1 : “ When a document has been 

transferred into another country, or burnt, or badly written, or stolen 
time should be allowed in case it should exist still ; if it be not in 
existence, the evidence of those who have seen it decides the matter”. 
10 In the case of a document which exists i. e. is still in existence, for 
producing it from another country time should he allowed i. e. an 
interval • of time should be granted. 

In the case, however, of that which does not exist i. e. has 
ceased to be in existence, the suit should be decided by examining 
15 those witnesses who have seen it before. When, however, there are 
no witnesses, then the decision should be made by ( a resort to ) an 
ordeal, vide the text : 2 “ In a suit where a document or witnesses are 
unavailable, the divine proof should be exhibited This refers to a 
document between (private) citizens. 

20 Similar is ( the case with ) a Royal grant. This, however, is 

the difference: “ 3 A document is known as a Royal grant which bears 
on it the King’s own handwriting, and which is marked with his own 
signet seals; it is ( valid as ) evidence in all transations.” Similarly 
another ( kind of ) royal deed 4 evidencing success has been mentioned 
25 by Vrddhavasishtha - That is called a jayapatvaka ( a document 
evidencing success ) iu which is indicated the manner how the point at 
issue was proved, which contains the answer as well as the proof, and 
which has also the decision ( recorded ) in it. To the litigant who 
wins and who has established his point, the jayapatvaka should be 
50 delivered over impressed with the Royal seal and having the signature 

1. Ch. I. 146. 2. Of Kityayana, Verse 224. 

8* See Katyayana ? Verse, 258. 

4, A a decretal docnmeneni^ decretct, a decree and judgment* 

JayqpatraJca is a H certificate of success” supplied to the successful litigant 
as evidence of Ms success in the particular suit. A Hmapatra — u a certificate 
of defeat ” is only evidence that a particular person was defeated in a particular 
plea or pleas in a certain litigation. 



Ytyhavalhya j Mit&ksharl. — Jayapatra, 90$ 

thereon o£ the Chief Judge in his hand.” Similarly the councillors 
also should add in their own handwriting thus! “ This is approved 
by me the son of so and so &c.” vide the text of Manu: “And also the 
councillors such as are versed in the Smrtis and the S'&stra, should 

add ( in ) their own hand just as in the ( case of ) 5 

* Page 56. procedure ( prescribed ) for documents”. More- 
over, a proceeding is not declared to be free from 
defect except with the unanimous consent of the councillors, as says 
Narada 1 : “That (decision of a) dispute is considered to be without 
a dart where all the members of the judicial assembly declare, ‘This is 10 
right’, otherwise the dart remains in it.’’ 

Moreover, this rule applies only in the case of a judicial 
proceeding which contains ( all ) the four components vide the text 2 : 

“ That is declared to be a jayapatraka which proves the matter in 
issue, which contains ( all ) the four components, and which also bears 15 
on it the Royal seal.” Where, however, there is a defeat, as in the text 3 
“ One who alters his former statement, one who shuns a trial at law, 
one who does not put in an appearance, one who makes no reply, as 
also one who absconds after being summoned — these are the five 
varieties of a faulty ( Hina ) litigant.” — in such a ca.se no jayapatraka 20 
is given, but only a Mnapatraka — a certificate of a defeat. This 
( last ) moreover is given with the object of imposing a penalty 
in course of time, while a jayapatraka is ( given ) with the object of 
establishing the plea of res judicata. This is the distinction. 


Viramitrodaya 25 

When a document, executed at the time of the transaction of the 
loan, by reason of its location in another country or a like cause, is not 
likely to be available for being proceeded upon at the time of the action, 
another document should be made. That, moreover, when agreed to by 
both is good evidence ; so the Author says 30 

Yajnavalkya, Verse 91. 

When a document is desantarasthe, ‘ located in another country ’, 
i.e. lying in a place other than the one in point ; dushie, ‘ is faulty ’, i.e. 

1. Gh. III. 117. 2. Of Katyayana. 

3. N&rada II. 33. The meaning is that here the plaintiff was put out of 
the court on account of a defeat in his side; and not that the defendant got 
success after a contest. 

35 



904 Virami., Sula, & MftakstapL — When document lost die. r V&jnavalicya 

L Verses di-92. 

the letters in which are ambiguous ; naskte, ‘ is lost ’, by the paper 
being destroyed ; unmrshte, ‘ effaced ’ owing to the weakness of the ink, 
the letters in which are rubbed off ; bhinne, ‘ torn i.e, on account of 
the papers being separated, cat into two ; dagdhe , ‘ burnt ’, by fire; or 
5 chhinne, ‘cut asunder’, i.e. being cut into tatters, being split into two; 
mnyallekhyam, ‘another document’, k&rayet , ‘should be caused to 
be made 

By the use of the word tathd, ‘likewise’, is included the compound 
word formed ; and by cha is included the one taken away by a thief. 
10 By the use of the word em, ‘ also the making of another document is 
excluded in the absence 1 of its being located in another country, &c. If 
the other side, with a sinful desire for appropriation, does not accept the 
former document, then after having established (the fact of) the former 
document by means of witnesses and the like means, another document 
15 should be made. (91), 


S'ulapani. 

YajEavalkya, Verse 91. 

Unmrshte, ‘effaced’, brought about by a defect in the ink; by 
the use of the word bhinne, ‘torn’, i. e. cut, chhinne, ‘tattered’, i. e. shattered, 
20 another document with the consent of both may be caused to be made. (91). 


The Author mentions the ways of deciding a case when a 
doubt or dispute about document arises 

Yajhavalkya, Verse 92. 

The genuineness of a doubtful and disputed document 
25 may be established by (comparison with other) documents 
and (other writings) of the party (written) in his own hand, 
and by similar other means ; as also by presumption, by 
confrontation of parties, by direct proof, by marks, by 
previous connection, by (a probability of) title and by 
30 inference. 

Mitakshara;— Lekhyasya, of a document) S£tndigdli£tsy£b, 
85 which has been doubted as to whether it is genuine, S'uddhih, the 

1* *\ e. the several circumstances mentioned in the text such as its 
being in another country, or lost &c. 



Y&fnavalhya n Mlt&kfhar&— -How a document should le proved, 

Verse 92 . J * yuo 

genuineness, syat, becomes established , swahastalikhitadibhih, 
by comparison with other documents and similar (other writings ) of 
the party, i. e. by (establishing) the genuineness by (means of) another 
document which was written by him in his own hand. The meaning is 
that if the letters are similar, the genuineness would be established. 5 

By (the use of) the expression, adi, such other, it is implied 
that the genuineness is established by (pointing out) a similarity with 
other writings of the witnesses, or the writer, written in their own 
hands (with the one in dispute). A conclusion arrived at by regard 
to probability is a presumption, yuktipraptih; Prdptih — is the 10 
(presumption arising from the) connection with the thing in dispute, 
with the country, period, and persons. A yukti — is a probative 
reasoning as e. g. in ‘ It is probable that this (particular) thing may 
belong to this (particular) individual kriya, direct proof', i. e. 
the adducing of witness evidence on the point ; chinham, marks, 15 
i. e. distinctive marks such as a S'ri ( '41 ) &c. ; sambanhdhah, 
previous connection, i. e. the mutual relations of advance and 
acceptance (of loans), even before, between the plaintiff and defendant | 

on account of mutual confidence ; agamah, title, e- gs — “ he has ; 

established a reliable origin of title to the subject-matter in dispute 20 ; 

by so much. ” — These only are the circumstances. By means of these j 

circumstances the genuineness of a disputed writing may be | 

established. This is the context 1 . 

When, however, a decision cannot be arrived at in the case of j 

a disputed document, then the decision should be made by the help 25 j 
of witnesses, as says Katyayana 2 : “ When (the genuineness of) a j 

document is disputed the plaintiff should cite those (as witnesses) who 
appear therein. ” 

This text applies to a case where it is possible to have ; 

witnesses. In the case, however, where it is not possible to have 30 
witnesses, the text of Harlta applies, viz— 11 Where a party says— 

‘ I did not execute this document, he (i, e. the other party) has forged 
it ’ — then keeping aside that document, the decision should be made 
by means of an ordeal. ” 


1. 3T?yqr — the order or connection of words in a sentence, 

2. Verse, 283, 


0Qg Viramitrodaya & S'atep8,ni— Circumstantial inference. 

Viramitrodaya 

The Author mentions the means of removing the doubt about 
the unreliability of a document. 

Yajnavalkya, Verse 02. 

5 Of a document regarding which a doubt has been raised as to 

whether it is genuine or not genuine, suddkih , ‘ genuineness ’, i.e. the 
certainty of its goodness is determined by noting a good resemblance 
between it and another writing which is (admittedly) written by the 
opponent with his own hand. By the use of the word &di f ‘and the like’, 
10 it is indicated that with the handwriting of the writer of the document 
in which the witnesses have subscribed, on a comparison with another 
document, the appearance of a good resemblance with the writing of the 
document would establish the genuineness. 

Yukti, ‘ presumption ’, i.e. a contrary inference from the state- 
15 ment i. e. ‘At present there is no money, it will be paid by me in another 
month’, and the like. Prdpti, ‘receipt’, i.e. the receipt of interest 
stipulated in the document of loan; kriyd, ‘proof’, in the form of 
statement of witnesses; ckinham, ‘ mark ’, a special mark particularly 
characteristic of the writing by the opponent, e.g. iri, etc.; sambandkah, 
20 ‘ connection ’, such as in regard to the subject-matter of the dispute 

such as an ear- ring, &c., a finding about the relationship of a 
creditor, &e., dgamah , ‘ title % i.e. of the subject-matter of the suit, such 
as a purchase, &c., before that; by these causes also the genuineness 
may be established. (92). 


25 S'ulapani. 

Yajnavalkaya, Verse 92. 

YuMipraptih, 'presumption by confrontation’, in this form -“In 
this time, at such a place, it appears probable for this man to have his 
property, and in the like”; Kriya, ‘direct proof, i. e. the evidence of the 
30 witnesses; chinham, ‘marks’ i. e. special signs; sambandhah, ‘connection’, i.e. 
of the person offering and the one accepting; also by former writings &c. 
in his own hand a connection with the acceptance, a document about which 
a doubt has been raised, one may be examined. 

By the use of the word adi are included the hands of the witness, 
35 of the writer, and of himself. So says Katyayana 1 : “When there is doubt 
about the hand-writing of the debtor, whether be be living or dead, 
(by a comparison) with other documents written in his own hand, the 
decision about the documents (in question) should be reached”. (92). 



1. Verse 286. 


Mltiksharl & Shlupki}i t ~Endortement of Payment. 


m 


Thus when after the document is established as genuine, as 
also the liability to pay the debt (a question might arise as to), what 
should be done if a party is unable to pay the entire debt ? So the 
Author says 

Yajnavalkya, Terse 93. . 5 

The debtor should write on the back of the bond each 
payment made by him after making such payment ; or the 
creditor should endorse the amount received by him marked 
in his own hand. 

Mitakshara : — -When the debtor is unable to pay the entire 

debt, then he should pay according to his means, 10 
An endorse* and write the same on the back of the bond thus : 
menfc on the deed. *' So much was paid by me ; -or the creditor 
should endorse i. e. write on the back of the 
document itself whatever amount was upagatam, received, 
i. e. got by him, thus, — ‘'So much was received by me. ” 15 

How ? — swahastaparichinhitam, marked in his own hand, i. e. 
marked by letters written in his own hand. Or, (it may mean this) 
vis. that the creditor should give to the debtor a note of acknow- 
ledgement of receipt marked by letters written in his own hand. 

S'ulapanl. 20 

Yajnavalkya, Verse 93. 

When the debtor is unable to discharge the entire debt, as much 
amount as he pays, so much the debtor should cause to be endorsed on the 
back of the debt-bond. The creditor also should give a writing for the 
endorsement. As says Vishnu 1 : “When the whole amount in entirety 25 
has not been paid, the credior should pass a writing in his own hand”. (93). 

What should be done with the document when the entire debt 
has been paid off ? so the Author says 

Yajnavalkya, Verse 94. (1) 

After paying the debt, the document should be caused 30 
to be torn, or another should be caused to be made for 
(evidencing) the acquittance. 

i Oh. vi. 26. ' " 



908 Mlllicfttarll & Virainl trends ya— Document to he torn. f Ydjhavalkya 

L Verses 98-94, 

Mitakshara ^“Either by instalments or at once, in its entirety 
datwa, having paid , rnam a debt, lekhyam, the document, executed 
before, should be caused to be torn. , 

When, however, the document happens to ba in au inaccessible 
5 place or is lost, then the debtor karayet, 

* Page 57. should cause, the creditor to pass to him another 
document sudhyai, as evidencing the acquittance, 
i. e. discharging him from his obligations as debtor. The meaning 
is that the Creditor should pass a deed of discharge to the debtor in 
the order mentioned before. 


10 What should be done when a debt incurred in the presence of 

witnesses is to be discharged entirely \ so the Author says 

Yajnavalkya, Verse 94 (2) 

And a debt which was incurred before the witnesses 
should be paid off in the presence of witnesses. 

15 Mitakshara, : — That debt, however, which was incurred 

before witnessess should be paid off only in the presence of those who 
had previously witnessed it. 

Here ends the Chapter on Documents. 


Viramitrodaya. 

20 Just like the document of the loan, the document evidencing its 

discharge is also a good evidence ; so intending, the Author says 

Yajnavalkya, Verses 93, 94. 

Lekhyasya, ‘ of the document ’, i.e. of the paper, prshtke ‘on the 
reverse’ side, as he goes on paying the amount in small instalments, so 
25 after each payment, rniko abhilikhet, ‘ the debtor should write.’ After 
having paid the entire loan, however, the document of loan given by 
himself, pdtayet, ‘ should cause to be torn ’, i. e. should be cut into pieces. 

When, however, the debt-bond is not at hand, hudhyai, ‘ for the 
acquittance i.e. as evidencing the certainty about the cessation of his 
30 liability as a debtor, annyallekhyam, ‘ another document ’, reciting the 
fact of the discharge, kdrayet, ‘ should be caused to he made. \ 



Y&jmvalkya i Virami*, 5'ulaplni & MlffeMra, — Witness endorsements. gQQ 
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This is to be particularly noted: A debt which has been taken in 
the presence of witnesses, that should be paid off in the same manner. 

By the use of the word cha , it is indicated that in the absence of one’s own 
handwriting, the mark of the handwriting of an honest man is to be 
admitted. By the use of the word tu, 1 however in a debt incurred 5 
without witnesses, the discharge in the presence of witnesses is 
excluded. By the use of the word cha is included a payment without 
witnesses of a loan incurred without witnesses. (93, 94). 

Thus in the Commentary on S'rimat Yajnavalkya, 

ends the Chapter on Documents- 10 


S'filapa'ni. 

Yajnavalkya, Verse 94. 

When the whole amount in entirety has been paid off, the debt bond 
should be torn. If, however, the document is not available, by way of 
evidencing the acquittance, another document should be caused to be 15 
made. When a loan has been taken in the presence of a witness, it must 
also be paid in tbe presence of a witness. (94). 

Here ends the chapter on Documents. 


Chapter VII. 


OF THE ORDEALS. 20 


Human evidence has been said to be three-fold viz. consisting 
of documents, witnesses, and possession. 

It is now the turn of ordeals ; and the Author wishing to 
expound ordeals as a means of evidence lays down the procedure in 
ordeals by the first five s'lokas commencing with “ The balance, the 25 
fire &c.” (Verse 95). There, presently, the Author mentions the ordeals 

Yajnavalkya, Verse 95 ( 1 ). 

The balance, the fire, the water, the poison and the 
kos'a, are the ordeals, ( prescribed ) here for exhoneration 
( from an accusation ). BO 


[) Jlltlkfliarl— Ordeals. r Ydjmavmthfd 

[ Verse §6* ' 

Mitakshara: — The five ordeals i e. those beginning with 
the balance and ending with the kos'a should iha, here, i. e. in the 
Dharma-S' dstra, be offered for visuddhaye, exoneration, i. e • for 
removing an ambiguity about a doubtful point. [ 95 (1) ]. 


5 Elsewhere have been mentioned other ordeals, even such as 

the rice and like others, vide the text of Pitamaha •• “ The balance, 

the fire, as also the water, the poison, and similarly the kos'a, 
likewise the rice ; these are the ordeals ; and the seventh is the 
heated Mdsha. ” Then why say these only \ So the Author says 

10 Yajhavalkya, Verse 95 ( 3rd quarter). 

These are ( to be resorted to ) in trials on serious 
accusations. 

Mitakshara Etani mahabhiyogeshveva, these in trials 
for serious offences only. This restrictive rule 1 which is here laid 

15 down means that these are to be resorted to only in cases of serious 

accusations, and not that these are the only ordeals. The Author 
will mention further on the test of seriousness. 

An Objection — ‘ Indeed, the kos'a also is prescribed even in 
ordinary suits ’ — Vide the text 2 — ‘‘ The ( ordeal of ) kos'a should be 
20 caused to be offered even in small ( charges ). ” 

The Answer — True. The mention of ( the ordeal of ) kos'a 
among ( those of ) the balance and others is not indicative of its being 
limited to serious charges only, but it implies its extention even to 
Sd%ia§htambha} complaints, otherwise it would be extended even to 
25 complaints on suspicion. Vide the text 3 •• “ In the case of those 

against whom a complaint has been made together with a wager, 

( the ordeals of ) balance and the like should be ordered ; while ( the 

1. Of Pifc&maha. 

2. A complaint wherein the complainant undertakes to pay a penalty 

in the case of his failure in establishing his allegations is called a Sma§l}tambha 
Complaint— an AavshpmbM is explained as — ft I 

3, * Of Pit&maha* 


I 

I 


Ydjnavcdhya 1 Mitii&ftiarit & Virami trodsy a— « Ordea Is in serious cases. 

Verse 95, J 

ordeals of ) the rice and the kosa ( should be ) in complaints of 
suspicion only. There is no doubt about this. ” 


It may thus be thought that this rule may be applied 
invariably in the case of serious complaints, complaints on suspicion, 
and complaints with a wager, so the Author mentions an exception 5 

Yajnavalkya, Verse 95. ( last quarter. ) 

When a plaintiff 1 has ( agreed) to abide by the result 
( of the ordeal ). 

Mitakshara — These i. e. the ( ordeals of ) balance and 
others become applicable to the plaintiff abhiyoktari s'irshakasthe, 10 
when the plaintiff has ( agreed ) to abide by the result ( of 
the ordeal ). 

S'irshaka — is the head i. e- the fourth part of a suit indicative 
of the success or defeat — and by this is indicated the punishment.— 

He who agrees to abide by it is a S'irs y hakasthah. i. e. amenable to the 15 
punishment laid down in it ( i. e. the decision )• 


Viramitrodaya. 

It has been stated 2 before : * In the absence of any of these, the 
ordeal is said to be another ’. There, the Author expounds the ordeals 
by an entire chapter 20 

Yajnavalkya, Verse 95. 

Brhaspati 3 : “ The (ordeal by) balance, fire, water also; poison, 
and kosa the sacred water the fifth ; (of) rice has been declared as the 
sixth ? and the seventh the heated m&sha coin ; eighth has been stated j 

to be the ploughshare ; and Dharma, the ninth. All these ordeals 25 
have been pointed out by the Self-born”. [ 

■ • )J 

Of the nine ordeals thus enumerated, these five ordeals, i.e. 
the balance, &c., in serious charges only, such as gold-stealing and the 
like for the sirshakastka, ‘ one who has agreed to abide by the decision ’, 

1. srmrar — Lit. parson making complaint, : 

2. i. e. the restriction is as to their application, and not as to the Jdn&s. 

3. Oh. X. 4-5. — - - | 

36 


912 Viramitrodaya & S'&IapIgi—OrcfcaZs in petty cases. r Y&jhavalkya 

L Verse 95, 

i.e. the complainant for vikuddhaye, * for hia exoneration ’, for the 
removal of Suspicion (against him) iha, ‘here*, i.e. in the Dharma $&stra 
have been prescribed. S'irshaka means the offer to bear the penalty 
upon the success of the matter of the ordeal. 

5 If it be argued that having regard to the text : ‘ the kosa, may be 

administered even in petty cases ’, even in charges of a small character, 
there is koscr, the answer is, true, it is so. But, under the text: “ For 
those against whom an accusation has been brought (accompanied) with 
a wager, one should direct the (ordeal of) balance and the like; the rice 
10 also and also the kosa in cases of suspicion, no doubt ”, in accusation 
accompanied with a wager the kosa not being mentioned, this mention of 
the kosa ‘ for a plaintiff who has agreed to abide by the result ’ is by 
way of an exception. As for : “ In cases where the plaintiff has not 
offered to abide by the result, the four ordeals viz., of the balance and 
15 others should be avoided ; kosa has been stated to be where the plaintiff 
has not (so) agreed ”. In this text of Pitamaha, kosa has been stated 
to be where there is no agreement by the plaintiff to abide by the result ; 
that has a reference to an accusation based on suspicion. (95). 


S'ulaparii 

20 In the absence of a document, or in the absence of a possibility of 

a decision about a document, is the ordeal. That the Author states 
Yajfiyavalkya, Verse 95- 

The balance and those other ordeals MaMbhiyogeshu, ‘in charges 
for serious offences’, such as gold-stealing &c-, Abhiyoktari Sirshakasthe ^ 
25 ‘when the complainant has to abide by the result’, iha, in this Sastra, have 
been stated. S'irshaka, is the head. That, moreover, here in the case of 
the success of the opponent, has been agreed to by oneself. 

In minor charges, however, as stated in other 8 'mrtis the rice should 
be given. The oaths, moreover, should be caused to be taken in the form of 
30 the touching of Che son’s head or similar other acts. These Brhaspat i 
mentions : “The balance, fire, water, poison, and fiftnly the Kosa ; the 
rice has been declared as the sixth; the seventh, a heated Masha, is 
declared. The ploughshare, the eighth, and the ordeal by Dharma as 
the ninth”. (95). 


35 By the text 1 “ Next the plaintiff should immediately have 

written down the evidence by means of which the matter in dispute 


1. Verse 7 See p. 660. 



^erse^^t) J Mlt&ksliarS, <& Viramltrodaya— Ordeals by mutual consent. 913 

( or alleged ) is ( proposed) to be established ”, the rule of evidence for 
an affirmative allegation only has been laid down. The Author says 
by way of an exception to it. 


Yajiiavalkya, Verse 96 (1). 

* Page 58. 5 

Or, by consent, any one may perform (the ordeal), 
and the other may submit to the judgment 1 . 

Mitakshara — Ruchyli, by consent, i. e. by the mutual 
consent of the complainant and the defendant ; anyatarah, any 
one, i. e . either the complainant or the defendant, kuryat, may 10 
perform, the ordeal, itarah, the other , i. e. the defendant or the 
complainant ( as the case may be ), Wartayet, should submit to, i. e. 
take upon himself the S'irah, judgment, i. e. to the corporeal or 
pecuniary punishment ( specified therein ). 

The meaning is this : Ordeal evidence cannot be confined to 15 
the affirmative proof alone, as is the case with human evidence, but 
it is established both by affirmative and negative proof. And hence 
in the plea of denial, or of confession and avoidance, or of res judicata, 
an ordeal is permissible according to the option either of the plaintiff 
or of the defendant. 20 


Viramitrodaya. 

It has been stated 8 that, “ when there are witnesses for both 
sides, those for him who claims priority should be taken first.” There 
the word ‘ witness ’ is merely indicative of evidence ; an ordeal is 
intended for a particular (bind of) plaintiff, ‘Never should any one 25 
order a complaint for an ordeal again ’ in this text has been stated 
by Manu also. The Author states an exception to it 

Yajfiavalkya, Verse 96 (1). 

Of the plaintiff and the defendant, of both, whosoever may have a 
desire for an ordeal ; thus where there is their desire for a performance 30 
(of an ordeal) or for its non-performance there the rule ‘when 

1, Lit. means the head, the top. i. e. last or fourth part of a trial. 

i. e. that part which declares the success or defeat of parties and the punishment 
.consequent upon it. 

g. ^Verse 17 above] p. 696. 


A MMksliar & — Ordeals in cases of high treason, robbery etc. f Y&jhavalkya 

L Verse 96 (2). 

there are witnesses for truth, &c.’ should be read and is applicable as 
explanation. 96 (3). 


It has been said, above that the ordeal o£ kos'a is permissible 
in petty complaints, in a serious charge, as also in a charge founded on 
5 suspicion, or accompanied by a wager. While a restrictive rule has 
been laid down that the ordeals beginning with the balance and ending 
with ( that of ) the poison shall be ( resorted to ) only in serious 
charges and in complaints accompanied by a wager. There, the 
Author mentions an exception to the expression — “ Only in complaints 
10 with a wager’’ 

Yajnavalkya, Verse 96, (2). 

In the case, however, of high treason, and also of sin 
(of an aggravated type), a party should ( be allowed to ) 
perform an ordeal even though the other party do not 
15 submit to the judgment. 

Mitakshara : — Rajadroha, in charges of high treason, or 
of pataka, sins, such as the Brdhmicide and like others, one, kuryat , 
should perform, the ordeal of the balance etc. even if there be none who 
has offered to submit to the judgment ; and also in charges of robbery, 
20 as has been said 1 : ‘‘An ordeal should be allowed to those, who have 
fallen under suspicion of kings, as also those who have been pointed 2 
out along with robbers, and who are anxious to get themselves 
exhonerated.” The ( ordeal of ) rice, moreover, should be given in 
charges of petty thefts only, vide the text of Fitamaha : “ In the 

25 case of theft, however, the ( ordeal of ) rice should be offered, and in 
none other; this is certain.” The (ordeal of the) heated mdsha, however, 

( should be observed ) only in a charge of robbery, vide the text: 3 
“ The heated mdsha is ordained in a charge of robbery”. Other oaths, 

1. By Narada and Pifcamaha, 

2. HiqfgRi ^ — This is a very ambiguous expression. It may be 

interpreted in many ways. One way of interpreting it is as translated above — 

pointed out along with or marked as robbers Other 

ways are-—* enumerated or cited or referred to along with or by robbers \ The 
one selected in the text would appear to be preferable, 

3. Of Pit&maha. 



T&jnavalkya-] Mitftkfbarg , —The Oath ordeal. , ate 

Verse 96 (2 ). J yl ° 

moreover, refer to petty disputes over small amounts. Vide the text 
of Narada 1 ; H (Let him be sworn by) the 2 truth, vehicle, and by his 
weapons, as also by his cows, grain, and gold ; venerable deities or 
revered ancestors, by their pious gifts or meritorious deeds. He should 
( be made to ) touch the head of his sons or wives, or even of his 5 

relatives. Or in all charges the drinking of the kos'a water also' — 
These are the ( kinds of ) oaths prescribed by ManU in petty cases.” 

Although oaths also are regarded as an ordeal by reason of 
the fact that an ordeal is generally understood by 
The oath the people to be that which decides a point which TO 

cannot be determined upon by ( means of ) human 
evidence, still a distinction is indicated between these and the ordeals 
of the balance and others in that, ( while ) the one is resorted to by 
reason of the fact that while in the case of one 3 a final decision is 
obtainable immediately without any interval of time, in case of the 15 
other a decision is obtained only after an interval of time, on the 
analogy of the rule in the ‘ Br&hma?ia and Parivr&jaka ’ maxim. 4 

1. Oh. I. 248-250. 

2. Ways of swearing several orders have been given by Man a Oh. VIII. 

113, see Supra, p. 860 11. 10-20. 

3. This passage requires an explanation. Ordeals are of two kinds. 

(1) One in which the truth or falseho d of a claim is determined immediately on 
the spot without any interval of time, and (2) the other which requires some 
interval of time for a like determination. The ordeals of the balance, fire &c, 
are instances of the first, because if the man suffers injury in the performance 
of the ordeal, his defeat is determined then and there. The ordeal of an oath is 
an instance of the second, inasmuch as under the rules of this ordeal if any 
calamity befalls a party within a certain period after he takes an oath, he is 
presumed to have taken a false oath. This necessarily requires an interval of 
time to elapse. Thus the two types are distinguishable on the ground of their 
capacity to induce a prompt or a deferred decision ( 

3. This is called the la such a sentence as 

tflfgicjTcp'fsj the separate and additional mention of 'TUSUoTW*, who 
generally are included in the former term, merely emphasises their position as 
a special part of the general body.. So here also, although the balance ai}d 
oaths equally are both ordeals, still the latter have been specifically mentioned 
it, order to bring out their capacity to induce a decision after an interval of 
time. 
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L Verse 96 (2). 

The enumeration, however, of ( the ordeal of ) hod a along with 
( those of ) the balance and the rest is due to its 
The Kosa applicability to serious charges and to complaints 

accompanied by a wager, and not to ( any ) 
5 similarity with the ordeals of the balance and the rest, nor to its being 
helpful in enabling an immediate decision without any interval of time. 

As for the ( ordeals of ) rice and the heated mdsha, although 
they are helpful in securing an immediate decision 
Rice and M&sha without any interval of time, still as they are 
10 prescribed in petty complaints and in complaints 

on suspicion they are distinguished from the ( ordeals of ) balance and 
the like and hence their non-enumeration along with those; and this 
is a satisfactory explanation. 

These ordeals and the oaths also may be resorted to in disputes 
15 regarding debts and the like, having regard to exigencies. 

As for the text of Pitamaha, viz. “ In disputes regarding 
immovables, ordeals should by all means be avoided that is to be 
understood as meaning that when evidence in the form cf documents 
or (the testimony) of neighbours and the like is available, ordeals 
20 should by all means be avoided. 

An objection.' — Indeed ordeals are also inadmissible even in 
other suits when other (kind of) evidence is available. 

Answer. — True. In suits for the recovery of debts and the 
like, (nevertheless) even after the plaintiff has exhibited his witnesses 
25 (duly) qualified as mentioned before, 1 if the defendant resorts to an 
ordeal after giving an undertaking to suffer punishment (in case of 
failure) then an ordeal is also permissible. For it is likely that the 
witnesses may have corrupt motives, while au ordeal is free from all 
(such) faults, and the object of a law-suit is to find out the truth 
30 about the point in dispute, as indicated in its definition. As says 
Narada 2 : “ A decision based on an ordeal which is truth itself is 
a real decision according to Bharma, while a decision based on 
witness evidence is a merely legal decision. When a point can be 

1. Verses 68, 69, p. 846. 

g. Intro. Versa II— Tie second half of the verge is different. 
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Verse 96 (2). J 

established by divine evidence, human or documentary evidence 
should not be used. ’’ The rule viz. “ in disputes regarding immova- 
bles, when direct evidence such as the evidence of neighbours or the 
like is available, an ordeal should not be allowed even if the defendant 
resorts to it after giving an undertaking to suffer punishment (in 5 
case of failure) ” — has been stated to remove the idea of an alternative 1 2 
course. The text of Pitamaha, viz * : “in disputes about immovables 
&c. ” is not intended to exclude ordeals absolutely as otherwise there 
would be the possibility of a non-decision when documentary evidence, 
testimony of neighbours, or similar evidence is not available. 10 


Viramitrodaya. 

‘ When the plaintiff has (agreed) to abide by the result,’ thus it 
has been stated ; the Author states an exception to it 

Yajnavalkya, Verse 96 (2). 

When there is an accusation of a suspected treason against the 15 
king, or a heinous sin such as Br&htniciie is suspected, ordeals may be 
performed without an offer of an agreement to abide by the result. By 
the word atha, ‘ and also ’, are included theft and the like offences. 

That has been stated in the Kalika Parana : “ In charges for 
adultery with other men’s wives, as also for theft, and forbidden inter- 20 
course, and for great sins, shall an ordeal be ordered by the king. 
When there is a mutual conflict, and a wager is laid in a trial, there 
only the king should administer an ordeal preceded by an agreement 
to abide by the result. In an accusation for adultery with others’ wives, 
where the complainants happen to be many, an ordeal shall be ordered 25 
without an agreement as it is for self exculpation.” Vishnu 1 : “ In 
charges for treason against the king, and also in assaults, the proceedings 
are commenced without an agreement to abide by the result.” 
Pitamaha : “ For those who have fallen under the suspicion of kings, as 
also those who have been pointed out along with robbers, and also those 30 
who are anxious to have their innocence established, the ordeal should be 
offered with an agreement to abide by the result.” Narad a 3 s “ Even 
without an agreement to abide by the result the king may administer 

1. The m ean ing is that the alternative of an ordeal as an optional course 
is not allowed in disputes regarding immovables. The optional application Has 
been restricted to specific cases. For &c. See note 4. on pp. 708-709 above. 

2. Oh. IX. 22. . 3. Oh. 1. 270. - . 


918 S'ulapilij* & MitakstsarS Ordeals in cases of H SJlBASAS ”, r Y&jhavalhy® 1 

L Verses 96-97. j 

ordeals to his dependents.” Also 1 s “An ordeal is proper only when 

the complainant offers to abide by the result of the test, excepting when ’ 

ordered 5 by the king,” 96 (2). 

1 

S'ulapani. 

YajSaralkya., Verse 96. 

The person complained against, or the complainant may at their 
option (any one may) perform the ordeal. The other should offer to abide \ 

by the result. In cases of treason against the king, and in grave sins 
and the like (charges), however, even without any offer, the ordeal should 
10 be performed. Ay says Vishnu 3 : “In charges of treason against the 
king, and of Sdhasas even without an agreement to abide by the result”. 
Pitamaha : “In cases where persons have fallen under the suspicion of 
kings, and also those who have been pointed at along with robbers, and 
those who are anxious to get themselves exhonerated, an ordeal may be 
15 administered without any offer (from the other side)”. (96). 

General Rules of procedure as to Ordeals. j 

Yajhavalkya, Verse 97. 

Having summoned one who has clothes on, who has 
bathed, and has observed a fast, (the Chief Judge) should 
20 at sunrise cause Mm to undergo (any of) all the ordeals 
in the presence of the King and of the Brahma^as.. 

Mitakshara :■ — Moreover, Pradvivakah, the Chief Judge ' 
ahuya, having summoned, at sunrise one, who on the previous day 
Uposhitam, has observed a fast i. e. on the previous day, 

25 sachailam snatam, and who, has bathed with clothes on in the 
presence of the king, as also of the Br&hmanas and Councillors, 
karayet, should cause him to undergo , (any of) all the ordeals 
sarvani divyani. 

— • 

1. Narada Oh. I. 269. 

■: 

2. is the reading in Viramitrodaya. The printed text of 

N&rada has ‘ excepting io cases of high treason — : qfr 

tnrefvr f m W’ SWflV: 

3. Ob. IX. 22. ; , 


Tdjnavulhya 1 Mlt&k8har& — The optional rule by Pit&maha explained. &1 Q 

\ Verse 97. j ' <’ ■ 

“ To one, who has fasted for three nights, or to one who has 
fasted for one night only, and who has purified himself and has -wet 
clothes on, ordeals should always he administered This optional 
rule as to fasting as laid down by Pitamaha is to be actually 
interpreted by regard to the strength or weakness of the party, as also 5 
to the importance or triviality of the charges under consideration. 

The rule as to fasting, moreover, is applicable also to the Chief Judge 
who causes the ordeal to be undergone: “ In the case of ordeals, (also) 
the Chief Judge who has fasted should by the King’s permission 
himself observe all the necessary forms. ’’ Vide this test of 10 
Pitamaha. 

Here also although the expression used is “ at sunrise ” 
without any particularisation, still having regard to the practice 
among the wise and the respectable, the ordeals should be 
administered on a Sunday. And even there, the special rule laid 15 
down by Pitamaha , 1 should be observed viz:- “In the first part of 
the day, shall be the test by fire; during the first part also shall be the 
balance; in the midday, however, the (ordeal of) water should be 
administered by one who desires to allow the principles of Pharma. 

In the first part of the day is proof by (the ordeal of) kos'ha ordained; 2Q 
while in the latter part of the night which is quite cool, (the ordeal of) 
poison may be offered. ” 

As for the ordeals of the rice, the heated m&sha, and the like 
for which no special period has been prescribed, the administration 
should be also in the first half (of the day), vide the text of Narada 2 25 
which is quite general viz % — “ In the forenoon, in regard to all the 
ordeals, has the administration been proclaimed. ” 

Dividing a day in three parts, the first part is called the 
Purvanha 3 , the middle the Mddhydnha, and the last the Apardnha. 

Moreover, another rule as regards the particular time has been 30 
indicated by texts which are in the nature of affirmative and negative 
injunctions. Of these, those indicated by affirmative injunctions 

1. Also Narada. See Apararkap. 697. 2. Oh. I. 269. 

3. Translated either as First part or “ forenoon.” 
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925 Mit&ksharS. & Vlramitrodaya -— Different ordeals for different seasons . f Vdjnavalhya 

L Verse 97. 

are as follows ; — “ For (the ordeal by) fire the cold seasons 1 of 
S'is'ira and Hemanta, also the autum season of Warshd have been 
prescribed ; in the S'arai and Gnshma seasons the (ordeal by) water 
is (administered), and in the seasons of Hemanta and Sis'ira the 
5 (ordeal of) poison. The month of Chaitra, and of Mdrgasirshha, 
as also of Vaisakha are months generally for all the ordeals as they 
are not unfavourable to these. The (ordeal of) kos'a, however may 
be administered always, and the balance at any time.’’ The mention of 
kos'a is indicative by implication of all the oaths. Moreover the 
10 ( ordeal of ) rice may be administered at all times, since no special 
rule is mentioned ( for it ). 

That indicated by negative inujnctions is as follows— “In the 
cold season, ‘ there cannot be a purification by ( the ordeal of ) water , 
nor can there be in the hot season a purification by fire. Not in the 
15 rainy season should ( the ordeal of ) poison be administered, nor 
also in the midst of a heavy gale . the ( ordeal of) balance ; nor 
in the afternoon, nor in the twilight time, nor ever at mid-day 

By the use of the word cold ( S'ita ) in the text “ there cannot 
be a purification by water in the season ” the seasons of Hemanta, 
20 S'is'ira, and Warshd are also included by implication. And in the 
text : “nor can there be a purification by fire in the hot season,” the 
repetition of the prohibition in the case of the Gnshma and the 
S'arada seasons which was already established by the affirmative 
injunction, is indicative of a special injunction ( The 
25 circumstances justifying ( an ordeal ) however will be mentioned 
further on. 

Viramitrodaya 

The Author states the procedure generally for ordeals 
Yajfiavalkya, Verse 97. 

30 At the sunrise the Chief Judge should summon the performer of 

the ordeal who has bathed with clothes on and make him perform all 
the ordeals in the presence of the Br&hmanas, vide Pitamaha : “ To one 

1. : — A season, or periods of the year commonly reckoned to be 

six. as : “ r?!T?]Ta TflrW rfiskl shiest:” viz. fcsira, Vasanta, Grishina, VarshS, 
Sarat and Hemanta. 


Yafhavalkya 1 
Terse 97. J 


VIramItf©iayg““T&6 time for undergoing an ordeal « 



who has observed a fast for three sights, or to one who has fasted for 
one night, should always be administered the ordeals, to one who has 
cleansed himself and has a wet cloth on.” The option as to a three- 
nights’ or one night’s fast is to be determined by regard to the capacity 
(of the performer), and by a discrimination between a serious charge and 5 
a petty complaint. 

Also “ In regard to the ordeals, all acts the Chief Judge 
should perform like the Chief priest in a sacrifice, with the observance 
of a fast and under the order of the king.” This fast of the Chief Judge, 
however, is in the case of the worship of the subordinate dieties in the 10 
ordeal. 

Here although it has been stated — ‘.at the sunrise ’ in 
general terms, still from the usage of the respectable, Sunday is parti- 
cularly meant. Vide 1 Narada : “ In the fore-noon only has been declared 
the administration of an ordeal”. Pitamaha : “In the fore-noon shall 15 
be the test by fire ; and in the forenoon also shall be the balance ; in the 
mid-day, however, should water be administered by one who desires to 
follow the principles of T karma. In the first part of the day, the 
purification by kos'a has been ordained ; while at night in the latter 
period should he administered poison, when it is quite cool”. Similarly, 20 
“ The month of Chaitra and also Mdrgas'irsha, and similarly also 
Vais'dkha, these are the months generally for all ordeals, as they are 
not unfavourable. The Balance has been stated to he for all seasons ! 
it should be avoided when a violent wind is blowing. The (ordeal by) 
fire has been declared to be daring S'isira, Hemanta, and Varskd ; daring 25 
the S'arad and the Grtshma, the (ordeal by) water, and in the Hemanta 
and the S'is’ira, the poison”. Narada 8 : “During the cold Beason, 
there cannot be the purification by water ; nor can in the hot season 
there be the purification by fire ; not during the rainy season should 
poison be administered ; nor, 0 king, during a violent storm, the 30 
balance”. Here, in the word cold, are included the Hemanta, S'is’ira 
and the Varskd. By the word hot, are included the S'arad and the 
Grlskma. 

In the Astrology : “ When Jupiter is in Leo or in Capricorn, 
as also when Venus is in obscurity, and in the intercalary month, the 35 
test should not be performed by one desirous of success. In a clean 
Sun, as also of the Jupiter. Nor when Venus has become invisible ; 
also when the Sun is in the Leo, a test is not ordained by the wise. 

Not ou the eighth, nor on the fourteenth, shall there bs a test by 


2, Ch.1.259. 


I, QM.259, 



922 Vlraml. S'ulapani & iVHtakshar &, — General procedure for ordeals, r Yajhavalkya 

L Verses 97-9S. 

expiation. The test as also the inauguration shall be on a Saturday or 
a Monday”. 

Here, briefly the general procedure for ordeals is being written 
thus : —In the bright half, on an auspicious day, after having finished 
5 Ms daily performances, and with the observation of a fast, the performed 
after having got first the benediction repeated by the BrAhmanas, should 
select and appoint the Chief-Judge just as the chief Priest. The Chief 
Judge also after he is chosen and appointed, after the manner of the 
ritual of the consecration and donation of a tank, having performed the 
10 inauguration sacrifice, with the observance of a fast, on the day follow- 
ing, after having observed the daily performrnces, on a Sunday, should 
repeat thus s “Come, 0 divine Dharma come; enter this ordeal, along 
with the Guardians of the world and the groups of the Vasus, Adityas 
and the Marutas. There with a wet cloth on, the performer of the 
15 ordeal should perform the ordeal as ordained. Here the fast for three 
nights is for a performer of the ordeal who is capable. This is the 
distinction. (97). 


S'ulapani. 

Yajnavalkya, Verse 97. 

20 ‘At sunrise’, i. e. in the fore part of the day. Narada : “To a 

man who has observed a fast for a day and night, who has bathed and 
has a wet cloth on, in the fore part of the day has the administration 
of all ordeals been declared”. By this, the expression “who has bathed 
with clothes on” has a reference to wet clothes. 

25 By some even this verse is not repeated. But Vis'varupa has 

included it in the text (97) 


The author mentions special rules in the case of ( several ) 
persons liable ( to an ordeal ). 

Yajnavalkya, Verse 98. 

30 The ( ordeal by ) balance is ( prescribed ) for a woman, 

a child, an old man, a blind man, a cripple, a Brahmana, 
' and one diseased : ( an ordeal by ) fire or water ( is for 
Kshatriyas or Vaisyas respectively) ; for a S'udra (the 
ordeal by ) poison weighing seven barley-corns only. 



YAjmoalkya j Mitiikshant — Several ordeals for several people. 923 

Mitakshara stri, Women , i, e, all women without regard 
to any particular caste, age, or position; bala, a child, until he 
attains the sixteenth year, without regard to the particular caste; 
vrddhah, an old man , i. e. one who is above eighty; andhah, blind 
man, i. e. one deprived of the eyesight, panguh, a cripple , i. e. deprived 5 
of the use o£ the feet; brahma^ia, A Br&hmana, i. e., the whole 
caste ( Br&hmapa ); rogi, diseased , i. e., one affected by a disease. 

The restrictive rule laid down is that for the purification of these, 
the ( ordeal of ) balance alone is allowed. 

Agnih, the ( ordeal by ) fire, as also ( that of ) the plough 10 
( PMlct ), and the heated masha 1 is for a Kshatriya; jalam, water, 
alone is for a Vais'ya. The word wa, or, has a restrictive sense. 
Vishasya y&wah, the barley-corns of poison, saptaiva, i. e. seven 
only are ( ordained ) S'tidrasya, for ( the purification of ) a 
S'udra. 15 

By ordaining the ( ordeal of ) balance for a Br&hmana, and 
the ( ordeal of ) poison weighing seven barley-corns only for a S'udra, 
the ( ordeals of ) fire or water come to be ordained for the Kshatriya 
and the Vais'ya. This very thing has been made clear by Pitamaha: 

‘‘For a Br&hmana the ( ordeal of ) balance should be offered, the 20 
( ordeal by ) fire for a Kshatriya, for a Vais'ya the water ( ordeal ) has 
been ordained, and ( the ordeal of ) poison should be administered to a 
S'udra. ” 

As to what has been said 2 that there should be no ordeal in ; 

the case of women &c. viz • “ An ordeal should 25 !. 

* Page 60. never be administered to persons engaged in j 

performing a vow, to those afflicted with a heavy 
calamity, to the diseased, to the ascetics, or to women, if the rules of 
Dharma are to be attended to ” — that is for removing the rule of j 

option laid down in the text 3 — “ or, with consent, the other may 30 

perform the ordeal/’ 

1 . niq- is a particular weight-measure of gold ; it is either the l\ 20 th 

part of a PaTla. ‘ mue'-Wf VlUf or is the eightfold of a 

Gunja — known in the Indian gold market as a xnasa ( vi«r ). 

2. By Narada I. 256. —7 

3. Of YajOavalkya II, 96 see p. 913 1, 6-7 abova. - 



§24 Mit&kfluwA —- Restrictive rule m case of women , etc, f Ydjnmalhya 

t, Verse 98. 

The purport is this: In complaints regarding obstruction, 
when women are the complainants, the ordeal is allowed 
only for the persons complained against ; and even when these 1 are 
the defendants, the ordeal shall be for the complainants only. In 
5 cross-complaints, however, an option only is allowed ; and by this 
text even there, a restrictive rule has been imposed as to the balance 
only. Moreover, in complaints on suspicion about heinous sins, the 
( ordeal of ) balance alone is prescribed for the women and others. 

Thus this text has a purpose, in that it lays down a restrictive 
10 rule as to ordeals in the case of women and others when all ordeals 
are possible in the months of Margas'irah, Chaitra, and Vais'dkha 
which are common to all ordeals. 

Nor, moreover, should it be supposed that, (the ordeal of) the 
balance alone is prescribed for women at all times, since a rule has been 
15 laid down for their purification by the ( ordeals of ) balance, kos'a, and 
fire, omitting (those of) the poison and water in the text 3 : “And the 
( ordeal by ) poison has not been ordained for women, nor has the 
( ordeal of ) water been laid down ; the real truth at the bottom 
should be sought for from them by means of the ( ordeals of ) balance 
20 and kos'a”} similarly the rule should be applied in the case of a child 
and others. 

Similarly, even in the case of the Br&hmanas and others also, 
the rule as to the ( ordeal of ) balance &c. does not always apply, vide 
the text of Pitamaha viz- “ Purification by ( the ordeal of ) kos'a is 
25 ordained for all members of all castes; all these ordeals hold in the case 
of all with the exception of ( the ordeal of ) poison in the case of a 
Br&hmana. Therefore when at the common periods the ordeals are 
equally possible this text is intended to restrict it to that of the balance 
only. Daring other periods, however, the ordeals prescribed at the 
80 respective times are (allowable) for all. Thus : “In the rainy season fire 
alone is ( prescribed ) for all. In the seasons of Remanta and S'is'ira 
there is an option in the case of the three castes, viz. of the Kshatriya 
and others for the ( the ordeals of ) fire and poison. For 
a Br&hmana, however, the ( ordeal of ) fire alone, and never ( that of ) 


1. *. e. the wopaea etc, 


%. Of Jtfarada, 


Ttdjhavalicya~i Mitikshar^ & Vlramltrodsya— Rules for performer of ordeals. ^25 
Verse 98, J ■ 

poison, is allowed ; vide the prohibition (contained) in the text 1 : “ with 
the exception of ( the ordeal of ) poison in the ease of Br&hmana.” 
During the seasons of Grishma and S'arada ( the ordeal of ) water 
alone ( is allowed ). Of those, however, for whom ( the ordeals of ) 
fire &c. are prohibited having regard to the special maladies from 5 
which they might be suffering, e. g. in the text. — “ The ( ordeal of ) 
fire should be avoided in the ease of the lepers, and ( that of ) the 
water in the case of persons suffering fom cough and heavy breathing; 
and the ( ordeal of ) poison should always be avoided in the case of 
persons suffering from billions or phlegmatic complaints ” — in the 10 
case of such persons, even in the periods ( specially ) mentioned for 
( the ordeals of ) fire &c. the common ordeals of the balance &c. alone 
are allowed. Similarly, having regard to the text — “ (The ordeals of) 
water, fire and also ( of ) poison should be administered to strong 
men” — even in the case of weak men, having regard to the prohibit- 15 
ive rule in general, such ordeals should be administered as are 
conformable to the (special) caste, age, and surrounding circumstances, 
and as do not offend against the rules as to seasons and time. 

Viramitrodaya. 

In regard to the ordeals the Author mentions rules for the 20 
performer 

YajSavalkya, Verse 98. 

For one who is below the age of sixteen, for the aged, for the 
blind, for a cripple, for a Br&hmana, and also for one suffering from a 
disease. Balance is the ordeal. For a S'iidra, however, the Fire, Water, 25 
or of the Poison, (in which) portions measuring seven yams may be given* 

Narad a 2 : “ For a Brahmana tne Balance should be given, for a 
Kshatriya, the Fire, the consumer of oblations 5 for a V ais'ya should be 
given Water, and for a S'ddra Poison only. Generally for all, the kosa 
has been declared by the thoughtful, excepting the poison in the case of a 3Q 
Br&hmana j for all, however, the Balance has been stated 

Katyayana 3 ; “For a member of the kingly order the Fire, the 
Balance for the Vipra, and for the Vais'ya the Water should be adminis- 
tered 5 or for all, all the ordeals, excepting the poison in the case of the 


1. Of Pitamaha. See above. 
3. Verses, 422-423, 


2 Oh. L 334, 335, 
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Yiramitroslaya— Special ordeals in particular cases . 


Ydjuavalky-a 
Verse 98,' ’ 


foremost of the twice-born. The twice-born who follow the occupation 
of tendiag the cattle, the trades, also of artisans and dancers, as also of ! 
messengers and usurers, should b© given like as to a S'&dra”. Similarly 1 
“ Not for the iron-smiths, the Fire, nor Water for the water-drinkers ; 
5 also for those experts in the operation of incantation should Poison be 
ever administered!. An ordeal should always be avoided for men 
suffering from diseases; with the rice should be tested one engaged in 
a vow, or one suffering from a disease of the mouth”. ‘Engaged: 
in a vow i. e. a vow of consuming the rice. 

10 Narada s : “The eunuchs, persons devoid of virility, men 

oppressed with grief, as also minors, aged persons and the diseased, 
one should always test in the Balance . Not for those suffering from 
a disease shall the purification be by Water, nor shall the Poison be for 
those suffering from biliiousness ; for the lepers, the blind, and those 
15 with distorted nails, the performance of the (ordeal by) fire is not 
ordained (255). Nor should be immersed the women and the infants by 
those well-versed in the science of religion ; as also those who are diseased, 
or aged, also those men who are weak (313). Persons devoid of energy, 
those afflicted by a disease, nor those who are suffering should one 
20 immerse in water ; immediately they are immersed they might die, 
these men with a tender vitality (314). Even if these happen to be 
involved in a charge for a heinous offence, one should never immerse 
them in water ; nor also should they be made to carry fire, nor should 
they be tested by poison (315)”. 

25 Pitamaha : “To the drunkard, the voluptuous, as also to the 

rogues, the kosa should not be offered by wise men ; as also to those 
who are unbelievers by nature”. Katyayana 3 : “Upon a conflict with 
the usage of the country and the time, one should administer as may 
be proper relatively ; an ordeal may be got performed by another 4 ; this 
30 is the rule on a conflict”. ‘On a conflict’ i. e. when the accused is 
incompetent. Narada : “For those who have entered upon & vow ; 
those who are extemely troubled, those suffering from a disease, as also 
for those who are engaged in austerities, and for women, there cannot 
be an ordeal, if the rules of law are to be observed”. Katyayana 5 : 
35 “For those who are tainted with great sins, and especially for the 


1. Katyayana, Verse, 424. 2. Oh. I. 255, 313, 314, 315. 

3. Verse, 436. 

4. i. e. by one nominated by the accused, when he is not himself able 

to do the ordeal, but is anxious for an exhoaeration. ~ " 

5. Verses, 431, 432. 



Y&jnamlkya *j Virami., S'SIa. & Mitakshara— Minimum, for ordeals. 

Verses 98-99 (1 ) J " J yst 

unbelievers, for these an ordeal must not be given, and to one who is- 
habitually addicted to sins ; so says Bhrgu (431). In the case of those 
sinful persons for whom ordeals are prohibited, these should with effort 
be tested through good men; the king should not pronounce' defeat 
upon one against whom an accusation has been laid (432). (98). 5 


S'ulapani. 

By regard to particular class &c., the Author states particular 
ordeals 

Yajnavalkya, Verse 98. 

For a tiddra, a special rule has been mentioned by N&rada : “For a lO 
Brahmana should be given the Balance ; for a Kshatriya Fire (the con- 
sumer of oblations) ; for a Vais'ya should be given Water-, and fora 
BMra, however, Poison only. Generally for all, the Kosa has been 
declared by the wise ; excepting the Poison for a Brahmana, or for all 
has been stated the Balance". 15 

As to the text “for women, however, no ordeal can there be’ 4 , by 
which an ordeal has been forbidden for women, that, however, has no 
reference to any other. — “For those involved in great sins, and in 
particular for the unbelievers, never should a king intent on the rules 
of Dharma administer an ordeal. For good people appointed by these 20 
very men an ordeal may be proper ”. (98). 


It has been said 2 ( above ) that “ these ordeals are ordained in 
the case of serious charges.” The Author now mentions that which 
makes for seriousness in a complaint 

Yajiiavalkya, Verse 99(1). 

Never until ( the subject matter of the dispute is 25 
below ) a thousand should ( the ordeal of ) the plough, nor 
the (ordeal of) poison, nor also of the balance ( be allowed ). 

Mitakshara: — While the subject-matter of the suit is less ' 
than a thousand Pams, the ordeals of the plough, the poison, or of 
the balance should not be caused to be made, and even the common SO 
ordeal of water also, as has been said 3 : “The ordeals beginning with 

1. The reading here is Elsewhere the reading hr- - 

’TTWfret See Kane Verse 432. - 

2. -"Verse 95 p. 910. ■ 3- By P-Itamaha; 
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MttlkSharl,.— Ordeals graded io losses . 


Tt&jnawlicya 
Verse 99 (j). 


the balance and ending with that of the poison should be administered 
in heavy cases.” Here the non-mention of the ( ordeal of ) kos'a is 
accountable by its mention even in connection with petty complaints, 
in the text 1 : “ The ( ordeal of ) kos'a may be offered even in a petty 
5 case.” The meaning is that these four ordeals are allowed only in 
cases for the amount of a thousand Panas or above, and not below. 


An objection : — Indeed the ordeals of fire &c. have been 
specified by Pitamaha even for ( suits for ) less, viz . : “ In the case 

of a thousand, the ( ordeal of ) balance should be offered, so the iron 2 
10 ( ordeal ) should be given for the half of a thousand ; for the half of 
a half, however, the ( ordeal of ) water, and for the half of that, the 
( ordeal of ) poison has been prescribed.” 


The Answer: — True. In such a case ( however ) the rule is 
to be thus interpreted and applied : The text of Pitamaha is ( to be 
15 accepted as ) applicable to such properties by the deprivation of which 
there occurs a degradation, while the text of the Lord of the Yogis 3 
is to be taken as referring to other ( kinds of ) property. And, 
moreover, both these texts apply to cases of thefts and violent crimes. 
* In the case of concealment, however, a special rule has been pointed 
20 out by Katyayana 4 thus : — " In cases where there is a denial of 
payment, in such a case the quantity or amount ( of the property ) 
should be determined. In cases of theft and assault an ordeal should 
be administered even if the subject-matter be a trifle. Having 
ascertained the quantity of the property of whichsoever kind it may be, 
25 its equivalent in gold should be determined, and then with a gold 
measure the ordeal should be administered. Having (thus) ascertained 
the amount ( equivalent ) in gold coins, for the loss of a hundred, 
( the ordeal of ) poison has been ordained ; for the loss of eighty, 
however, ( the ordeal of ) fire certainly should be offered. In the case 
30 of a loss of sixty, the ( ordeal of ) water should be given ; while for 
forty the (ordeal of) balance. For a loss of twenty or ten, however, 
( the ordeal of ) drinking of kos'a is ordained. The ( ordeal of ) 
rice is ordained for a loss of five and more or the half of its half. For 
its half or the half of this half, however, the heads of sons or the wife 

— . — — : — ■ — “ 7 “*“"* — 

1. Of Pit&malia* 2. i, e. the fire.. 

3. K Yijfiayalkya, ^ 4 , .Verses 416-431, ■/ 



YAjnavaihya 1 MitftksharS — In cases of Treason. qgq 

Verse 99 (S). j ' *** 

should be touched. For the loss of a half of this or of its half- again, 
however, the means 1 of proof resorted to in this world have been 
ordained. A king thus discriminating does not fail in his religious or 
secular duties ( Dharma and Artha ).” 

* Page 61. 4 5 

In the passage 2 “Having ascertained the amount in gold coins,” 
the term gold ( coins ) is indicative of the measure already mentioned 
above 3 viz- “ Sixteen Mishas make a gold coin.” Moreover, 
the word “ loss ” here is indicative of a “ concealment. ” In the text 4 : 
“ Never until the subject matter is below a thousand should the 10 
plough be allowed &c.” the thousand of a copper pana should be 
understood. 


It may be said — Indeed these ordeals have been mentioned in -r- 
cases of sedition and other crimes, then what of the text 4 “never 
until the subject-matter is below a thousand should the plough be 15 
allowed” \ Anticipating this, the Author says • 

Yajnavalkya, Verse 99 (2). 

But in the cases of offences affecting the king, and 
in serious charges, the parties should always undergo an 
ordeal after having purified themselves. 20 

Mitakshara : — In cases of sedition, as also in accusations of 
heinous crimes, always, without regard to the quantity or amount, 

(the parties) should perform ordeals after having purified themselves 
by fasting &c. 

Similarly a special ( rule as to ) the place has also been 25 
mentioned by Ndrada 5 ■ “Before the gates of the Court or of 
the Royal palace, or in sight of a temple, or in a cross-road, must be 
placed, firmly into the earth, after having been covered with 
perfumes, garlands and unguents. ’’ ‘ Must be placed ’ i. e. the 

1. T%W as opposed to Worldly or human. 

2. p. 928 11. 23-25. 3. Aehara Adhyaya Verse 363 p. 623 1. 3. 

4, Of Yajnavalkya 99 ( 1 ). p. 92?. 5. Oh. I. 265, 266, 
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Mlt&ksbarl & Viranjiiroctaya -- Places for Ordeals. r Y&jiiamlhya 

L Verse 99. 

balance. 1 The details have been mentioned by KSbtjrayana 1 : “ The 
trial of men accused of heinous crimes should be caused (by an ordeal) 
before the seat of the God lodra. Of those who are accused of 
having attempted sedition, the trial should be ordered to be held 
5 before the gate of the royal palace. For those born of a connection 
between a woman of a higher and a man of a lower class, the ordeal 
should be administered at a place where the roads cross. In the case 
of others than these, the ordeal should be offered in the court house. 
This is what the wise think. Of the untouchables, or persons 
10 belonging to the basest class, of the slaves, of the mlechchhas, of 
persons guilty of heinous crimes, and of persons born of a Pratiloma 2 
connection the trial shall never be before the king. In case of doubts, 
the ordeals known as ordained in each case should respectively be 
administered. ” 


15 Here end the Rules of Procedure about the Ordeals. 


Viramitrodaya. 

By regard to the amount of money in particular cases, the Author 
states particular ordeals 

Yajnavalkya, Verse 99. 

SO In a dispute for a debt Ac. for less than a thousand panas, not 

t .1 t’h® Plough, nor the poison, nor either the balance should one administer. 

Nrp&rtheshu, ‘in cases of offences against the king’ i. e. in 
charges of treason against the king ; s'uckayah , ‘after having purified 
themselves' i. e. when they have cleansed themselves by bathing, Ac., 
30 an ordeal like the plough , Ac., wakey uh, * they should undergo 

By the use of the word tatha , ‘also is added that water should 
not be administered. By the word cha , ‘ and are included the s&hasas. 
So also Vighriu 3 : “ Now about the performance (of ordeals). In cases 
of treason against the king, and in sdkasas, according to the option. 
35 In cases of deposits, and thefts, the amount (involved) is the measure.” 

1, Verse, 434. 

2. A Pratiloma connection is a union between a man of a lower, with a 
woman of a higher class, its converse is called the Anuloma ; see Yajn, 
Aohara IV 90-96. pp. 241-261. above. 

3. Oh. IX. 1-3. 


7& v£sem ya ] Viramitrodaya .-Standardization of guilts. 

Samayah, ‘ covenant i.e. the ordeal, * according to the option % i.e, 
in pursuance of the king’s wish. 

Katyayana 1 : « Where a gift is denied falsely, there the 

amount 3 (involved) should be determined. In the case of theft and the 
s&kasas , an ordeal should be given even for small amounts.” ‘ Even for 5 
small &c., the meaning is that in those petty cases of debts, &c„ where 
an ordeal does not exist, even for those amounts incases of a theft and 
s&hasa, an ordeal is prescribed. 

Brhaspati 3 : “ The (ordeal by) Poison , when a thousand have 
been stolen ; when a quarter less, the fire, (ordeal) ; when less by a 10 
third, the (ordeal by) water , and when a half is stolen, the balance should 
always be given. When however the accusation is for a four hundred, 
the heated mdska should be given ; for a three hundred, the rice should 
be given, and the koka for a half of it. When a hundred has been 
stolen or falsely denied, the trial should be by the (ordeal of) Dharma. 15 
For a cow-thief should be given by the councillors the purification by 
(the ordeal of) plough. These figures are in the case of persons of lowest 
degree ; for (persons of) the middling (kind) has been stated to be the 
double ; and four times for the highest should be determined and 
administered by the Judges.” 20 

Vishnu 4 : “ In all money-transactions gold shall be regarded as 

the standard of value (4) “Similarly, if it be less by a half of gold 

(Krishnala), the kosa should be offered to a $udra. For more than 
that, the Balance , Fire, Water or Poison, according to the value. In 
one of double value the ordeal of oath as described before for a Vaikya ; 25 
for treble value for one of the kingly tribe, and for the quadruple 
value for a Br&hmana. Not for a Brdhmana should the kosa be offered, 
excepting for creating confidence as part of an agreement to be 
performed in future (16). In the place of a koka a Brdhmana may be 
made to take an oath only with (a clod of) earth dug up by a plough (17). 30 
In the case of a person with a previous conviction, even in a matter 
of a small value, oue of the ordeals alone should be administered (18). 

For one whose good character is well known among good men, not ' • 
even in cases of large values. (19).” * Excepting,* &c.’ — Where an 

agreement has been made viz. : “We all jointly shall do this”, excepting 35 

1. Verse 416. 

2. Meaning thereby that the question whether an ordeal should he 

given and if so which variety, would be determined after ascertaining the 
amount involved. 3. Oh. X. 9-12. 

i. Oh- !?. 4 ; 10-19 ; §. in Sutra 16 above, 
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that. There, however, even for Br&hman&, the kos'a may be given. 
Plough %. e. the furrow of an anchor. 

Katyayana 1 : “After knowing the extent of all things, gold 
should be fixed as the standard § and the ordeal should be presented 
5 according to the gold standard. For a loss which leaves a residue less 
by a quarter, the Poison and the Fire is observed there ; the Water , 
where the loss is less by a third part; for half of a hundred, the Balance 
has been stated ; the drinking of the Kos'a water, for its half, or for 
tenth, fifth, a seventh, or for half of that, the rice, and for half of that 
10 the heated mdsha." ‘Of a hundred of goldless than by a quarter’, i. e., 
seventy-five gold coins ; ‘less by a third part’, i. e. a third part of 
a hundred gold ; ‘its half’ i. e. half of a hundred, ‘for tenth, fifth, 
seventh, i. e. for a tenth part of a hundred, fifth part, or a seventh 
part,— the drinking of the Kos'a water. This is the meaning. Here, 
15 moreover, the small proportion is in regard to the lower classes. 
Vrdha Manu : “Having ascertained the quantity in gold, for the loss 
of a hundred, the Poison has been stated; for the loss of eighty, 
however, should be given the Fire ; when the loss is of sixty (gold), 
Water should be administered ; fora forty, shall be the Balance. For 
20 the loss of thirty or of ten, Brhaspati prescribes the drinking of the 
Kos'a ; for the loss of five, or a half or of its half, the Rice”. 
‘‘Thirty &c.’ i. e. for the loss of thirty or for the loss of ten. ‘Five’ &c. 
of the half a five or of its half or for the loss of one, the drinking of the 
Kosa water. This is the meaning. 

,g5 These texts are in reference to debts &c. as also in regard to 

things given away. The text of the Author, however, is in reference to 
one who commits theft. Thus there is no contradiction, so they say. 

Here end the Rales of Procedure for Ordeals. 


S'ulapani. 

30 Yajfiavaikya, Verse 99. 

In an accusation for a thousand only shall be an ordeal by fire &c. 
Nrpdrtheshu, ‘in regard to king’, i. e. in charges of treason against the king 
&c., and also in accusations for heinous sins, after being purified by a 
bath &c., they should carry fire. Brhaspati 2 : “ Poison , when a thousand 
35 has been stolen; for a quarter less, the fire ; when less by a third, the 
water ; and for a half, the balance, should always be given. When the 

1. Verse 417. ’ J. X, 9,12. ’ ' " 
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accusation is for a four hundred, should be given the heated mdsha; 
for a three hundred, the rice should be given, and the kosa for a 
half of it; when a hundred Is stolen or also falsely denied, the 
purification by Dharma should be administered. For a cow-thief should 
be given by the councillors the ( ordeal of ) plough by all efforts. 5 

These figures are for the lowest; for the middling, the double has been 
stated; and four times for the best should be fixed by the judges”. 

‘For the lowest’ i. e. by caste, occupation and qualification. (99). 

Thus ends the Chapter on the Procedure for Ordeals. 


Having thus stated the rules of procedure applicable to 10 
all kinds of ordeals, the Author now mentions the process of 
administering the ordeals of the balance and others 

Yajfiavalkya, Verses 100, 101, 102. 

When men versed in holding a balance have seated 
a party therein, weighed him against an equal weight, 15 
marked a line, and caused him to descend, (100) 

“O balance, thou art the abode of truth and wert 
created by the gods in the olden times, therefore, O auspi- 
cious one, speak the truth, free me from suspicion. (101). , 

O, mother, if it be that I am the sinner then carry 20 | 

me down. If I am pure, carry me upwards Thus should 
he invoke the balance, (102). 

Mitakshara Those who know the holding, dharanam, 

i. e. the weighing of a balance, i. e. the gold- * 

The adminis- smiths and others, by these pratimanena, by 25 

tration of the means of another measure, e. g. clay &c. Sami- 

balance and other bhutah, having been weighed against an equal 
ordeals. weight i- e. having been made equal (in weight), 

and, tulamas'ritah, having been seated in the f : ; 

balance, i. e. seated into it, the party, i.e. either the defendant or the 30 : 

complainant, rekham krtwa, having drawn the line, determining |; 

the ordeal, i. e. having, by means of a white chalk, drawn a mark j 

round that side of the balance wherein he was seated in the position S 

of an'vqnilibrium, and, avataritah, having been made to descend^— ' j 



011^1 IViH Mantra, r » ^djuavalkya 

l Verses 100-102. 

tulamabhimantraye t, he should invoke the balance, i.e. offer a 
prayer to the balance by the following mantra, viz . — “0 balance, thou 
art the seat of truth, (and) pura, in olden times, thou wert, devaih, 
by the gods, i. e. by the Biranyagarbha, and others, vinirmitah, 
5 created, i. e. manufactured. Tat, therefore, i. e. for that reason, 
wada, speak, i. e. point out, satyam, the truth, i. e. the real 
nature of the matter in dispute. Oh, kalyani, auspicious, i. e. good 
one, sans^yanmarn^ vimochaya, free me from this suspicion. 
Matar yadyaham papakrt, Oh mother if it be that 1 am the sinner, 
10 Le • am telling an untruth, tato mam twam adho naya, then you 
should carry me down. If, however, sTlddhah, I am pure, i. e. am 
telling the truth, mam urdhvam gamaya, then carry me upwards." 

The form of prayer for the Chief Judge for addressing the 
balance has been laid down in other Smrtis. The present mantra, 
15 however, is for him who performs the ordeal. The test of a success 
or a defeat is, moreover, obtainable as being indicated by the mantra 
itself, and so has not been mentioned separately. 

The construction of the balance, however, having for its object 
the seating of the party (with it), has been lucidly described by 
20 Pitamaha, Narada and others thus : — 

“ The wise should construct a balance after saluting the 
guardian deities of the quarters, and after cutting down with the 
incantation of the hymns a sacred tree from which a sacrificial post 
is obtained. The hymn to be repeated softly at the time of cutting 
25 the tree is the one addressed to the God Soma 1 . A quadrangular 
balance should be made which should also be strong and straight. Rings 
should be fastened at three places and with a purpose. The balance 
should be four Hastas In length, and the two posts also should be 
of equal measure. The space intervening between the two, however, 
30 should be two Hastas or half a hasta more ; and 

* Page 62. the two (remaining ) Hastas of both the posts 
should be dug into the earth, Moreover, two 
arches should be created in the rear of both the posts, and ( these ) 
should always be higher by ten Angidas than the balance. Then, 

_ ■jfnt'U.ni r HW! ""77 ' .T' | rirr 1,1 r "; , ‘ 11 " 1 Vr J -TiT , M--— l irxr~i.rnvr^^^ ■"!' ■ : - L ‘ ' ' ' T "I" 1 _ -i.a- Iwwn-rmr.-riiLnT^^' : J 1 -ir-|i p 'I r.r • ... 
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two suspenders of clay, should be prepared, hanging downwards 
from the arches suspended by ropes and touching the head of the 
balance. A firm balance facing towards the east should be erected on 
a holy spot, two scales should be fastened to the sides of both ( the 
posts ), and the ( blades of the ) darbha grass should be placed in both 5 

the seats with their ends turned towards the East. In the scale 
towards the west should be weighed the parties ( performing the 
ordeal ), and in the other pure clay. There ( i. e. on this side ) he 
should place a basket and fill it with bricks, stones, and sand. ’’ 

Here, however, there is an option as to the selection of clay, 10 
bricks, stones, or sand. 

“ Persons should be appointed as judges who are well-versed 
in the weighing of balances viz. : the grocers, the goldsmiths, as also 
the bronze-smiths. The Judges should always make the balance even 
and in a line with the suspender, and the wise should place water over 1 5 
the balance ; that balance should be considered as even wherein the 
water does not move. ’* 

“ Having first weighed the man and after having got him 
down, the balance should always be kept adorned with buntings and 
flags, and then one knowing the mantras should invoke the gods as 20 
described in the following procedure : Thereafter the Chief Judge 
with the flourish of music, with his face towards the East, and with 
folded hands bearing fragrant odours, flowers, and besmearings, 
should repeat the following (prayer): “0 God Dharma, come, 0, come, 
and be seated in this ordeal accompanied by the Guardian Deities of 25 
the quarters and by the groups of the Yasus, Adityas and Maruts. ” 

“ After having invoked the God Dharma 1 ( to be seated ) in the 
balance, thereafter the ( other ) parts should be distributed 
( as follows ) : Having seated Indra in the East, and the Lord of 
the Dead in the South, Varuna in the portion towards the West, and 80 
Kubera in the North, he should seat Agni and other Guardian Deities 
of the quarter in the parts in the corners. ” 

“Indra has the yellow colour, Yama the blue, and the colour 
of Varuna is like that of sphatika stone. Kubera, moreover, has the 

-i. . — — — ~ — — — - v 

1. Law or the Deity presiding the Law. 

89 


9m mtk ™~The VasuSi JictityaS) -Mudrasy Maruts and the -Mother Deities, r Ydjmvalhyd 

L Verses 100-102* 

lustre of gold, and the god of Fire also possesses the golden hue. 
Similarly- the Nirrtih is known to be blue and W&yu (the god of 
wind) smoky. Is'&na is, however, red. Thus should all these be 
contemplated in the order ( mentioned above ). ” 

5 “ A wise man should worship the Yasus on the southern side 

of Indra. Dhar&, Dhruva, and similarly Soma, Apa, Anila, Nala, 
Pratyhsha, and Prabh&ta, are known as the eight Vasus. ” 

“ Similarly the group of the Adityas should be placed between 
• the Lord of the Gods and the iV&na. Dhfk&, Aryam£, and Mitra, so 
id also, Varunah, AnsTxh and Bkagak, likewise Indra, VivaswSn, and , 
Phsh& and Parjanya known, as the tenth j then Twashtl and then 
Vishnu not the last though born of the last , 1 these are the twelve 
Adityas described by their names. ” 

“ The point towards the west of Agni is known to be the 
15 place for the Eudras, Yirabhadra, S'ambhuh, Giris'a of great fame, 
Ajaikap&d, Ahir-bhudhnya, Pin&ki the never-defeated ; so also 
Bhuvan&dhis'Varah, Kapalx, the lord of the people, StMnuh, Bhavah 
and Bhagaw&n are known to be the eleven Rudras. ” 

■ : Between the Lord of the dead and Raksha a place should be 

50 assigned for the Mother Deities viz.- Br&hmi, Mfthes'wari, and 
also Yaishnavi, V&r&hi, M&hendri, and Ch5mund& accompanied by the 
bands of the followers. ” 

“ The points to the north of Nirtti is known to be the place for 
Ganes'a, and the place for the Maruts is said to be at the northern side 
25 of Varuna ; Gaganah, Spars'anah, Ylyuh, Anilah, and also M&rutah, 
Prftnah, and the two viz., Pri,nes / a and Jiva are known as the eight 
Maruts. A wise man should invoke the goddess Durg& at the 
northern side of the balance. ” 

“ The worship of these deities is however known to be by 
30 ( repeating ) their own names. Having offered worship to the God 
Dharma 2 commencing with the arghya and ending with decorations 

1. i. e. the last order, or the Budras ef. “ 'J , 3ST?5T?r[«n c^STf 

fi tgy s # t soniW:”.n qfwnfr I. 65. 16. 

2. The principal deity spjwiprm in this ritual. . ' - 
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&c. ; thereafter a similar worship should be offered to the other 1 
deities viz. commencing with the arghya and ending with decorations 
the service should commence with gandha ( sandal -paste ) and end 
with naive dy a. ” 

Here, moreover, having duly constructed a balance adorned 
with buntings and flags, and having invoked thereon the God Dharma 
with the hymn — “ Come, 0 come &c. ”, and 
*P age 63. with the formula, “I offer this Arghya to Dharma; 

bow to him, &c. ” having offered arghya, pMya 
and water, madhuparha and water again, a bath, clothes, the sacred 10 
thread and the water ending with the offer of the crown, the bracelets 
and other ornaments, and then to the other deities commencing with the 
god Indra and ending with the goddess Durgtt, with the repetition of 
the om (<$%) at the beginning 2 , of the name of each deity and with the 
dative case at the end, and having offered worship to them commencing 15 
with the arghya and ending with decorations, he should then offer 
to the god Dharma the gandha (sandal paste), flowers, burnt perfumes, 
light, and the Naivedya, and then should offer as before to the god Indra 
and others the worship commencing with the gandha . The sandal and 
flowers for the worship of the balance should be (of a) red (colour), as 20 
says Naradas “With the red sandal paste, red flowers, curdled milk, 
fried puddings, the rice grains &c. first (he) should offer worship &c. to 
the balance and then he should do honour to the respectable (people 
present there). ” Of Indra and other gods the worship may be 
(offered) with red or other flowers such as are available (at the time), 25 
as no special rule has been mentioned. Thus should be the order of 
worship. 

All this, moreover, the Chief Judge should do. As has been 
said 3 : “Then the Chief Judge, a Br&hmana, who has completely 
mastered the Yedas and the Yedangas, who is accomplished by his SO 
learning as well as his conduct, whose mind is calm, and. who is free 
from feelings of jealousy, who is the essence of truthfulness, who is 
pure, and who is watchful and devoted to the welfare of all beings, 

1. i. e. the secondary or subordinate dei'ies sriTfffn: In every performance 

there is a the principal Deity and the rest are accessories, suffer : 

2, This &c, 3. By^Narada. 




938 Mttkk$hark~~Qffer of oblations . f . Y&jnmalkya 

[Verses tOQ-z'02, 

who has observed a fast and who after cleaning his teeth has worn a 
clean cloth, should do worship to all the deities as prescribed by the 
ordinances. ” Moreover, a sacrifice should be offered in the Laukilea 
fire by the four Rtwijas in the four quarters, as is said 1 : “ Similarly 

5 a sacrifice should be offered in the four quarters by those who have 
completely mastered the Vedas, by means of ghee, and holy articles 
of sacrifice, and with the samidhs which are the (usual) means of a 
sacrifice, by repeating the S&vitri and the Prana va mantras with the 
words swaha at the end of each. ” The meaning is that each of the 
10 three articles viz. the samidh, ghee and the rice should be offered 
10S times each with the repetition of the g&yalri with the pranava at 
its commencement and again with the addition of the pranava at the 
end after the offer of the oblations with the words sw&hdt- 

Thus having performed the worship of the deties with the 
15 oblations as the last, thereafter, having written on a leaf the subject- 
matter of the dispute, it should be placed on the head of the person 
wishing to perform the ordeal. As has been said: 2 " Having 
written on a leaflet, whatever is the subject-matter of the accusation, 
it should be placed on the head with (the repetition) of this mantra. ’’ 
20 The Mantra, moreover, is this: “ The sun, and the moon, the fire } 
the wind, the sky, the earth, the water, the heart, the god Yama, the 
day as well as the night, and the two evenings, and Dharma, each 
one knows the action of men. ” Moreover, the part of the 
ceremonial commencing with the invocation of the Dharma and 
25 ending with the placing of the leaf on the head, is common to all 
the ordeals, as has been said t “ The whole of this ceremonial 
preceding the Mantra should be observed in all the ordeals ; 
similarly should be observed the invocation of gods.” 

Thereafter the chief J udge should invoke the balance, vide the 
80 texts 3 “One knowing the S&stra should also invoke the balance with 
this formula and the mantras also have been indicated viz , : “ 0 

balance, you have been created by the Creator for testing the sinful. 
From the letter dha (in your name) you are the incarnation of 
Dharma ; and since from the letter ta in your name you determine a 

By Pitamaha. 2. By N&rada. 3, By Pitimaha. 
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guilfcy individual when he is weighed (in you), therefore you ate 
known as the Dhdta. You know the sins as well as the good 
deeds of all beings. 0 God, you alone know those things which 
mortals do not know. This man who has been accused in a judicial 
proceeding wishes to establish his innocence ; therefore, 0 Lord, you 5 
should be pleased to save him from this suspicion according to the 
rules of Dharma. 5 * The person wishing for an acquittal however 
should invoke the balance with the mantra given above viz. “0 
balance &c. ” Thereafter the chief Judge shall place in the balance 
the person wishing to perform the ordeal, and having placed on his 
head the leaf, and after seating him in his proper place ; vide the text i 10 
“ Should again be seated in it, after having placed the document on 
him. ” And while so seated he should be made to sit in that 
condition for an interval of five vifiddis 1 ; one knowing the science 
of astronomy should determine this interval of time, vide the text 2 : 

“ One knowing astronomy and who is the best of Br&hmana should 15 
determine the interval of time ; the interval of five vinddis should 
be determined by those who are experts in determining time. 

The intervel required for pronouncing ten long letters is known 
as a prana ; six prdnas make a vinadi. It has also been 
said '• ( the interval required for pronouncing ) ten long £f) 

letters is called a prdna, six prdnas make a vinddi, sixty of these a 
ghati, and of sixty gkatis is said to be made a day and night. ” With 
BO 3 days is made a month. 


During this interval, moreover, pure men should be appointed 
by the king for determining the acquittal or non-acquittal, and these §5 
will declare the acquittal or non-acquittal as has been said by 
Pitamaha : tl Among the umpires the best Br&hmanas who would 
depose only such as has been seen by them, who are wise, pure, and 
who are not covetous should be appointed by the king. Umpires 


1 . [%ri 5 ?r see further on, a measure of time equal to l\60th part of a 
Ghati — 24 Seconds. 

2. » 3 -the sky-0, & srur — 3; and according to the general rule 
Wi’rt qr«?iTf ; this can be written as 30. 

3 . The method by which this figure pi thirty is arrived at, 19 explained 


above, 
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of (such a) high character will then inform the king of (his ) 
innocence or non-innocence. 

The condition for determining the innocence or non-innocence 
has, moreover, been kid down 1 thus: “ If, on 
5 ' * Page 64. being weighed he rises, he is undoubtedly 

■ innocent. If his weight remains the same as 

before, or if he goes down, he cannot be acquitted. ” 

As to what has been said by Pitamaha : — “ One who will 
show an equal weight is guilty to a small extent, while he whose 
10 guilt is large, goes down. ” — there, although the smallness or the 
largeness of the matter under complaint cannot be determined by 
an ordeal, 2 still the smallness or largeness of the punishment would 
be determined thereby — viz the ( punishment ) would be small if 
the act is done only once or unintentionally, while it would be 
15 great if the act is repeated more than once, or has been committed 
intentionally. 

When, howeover, without any austensible cause, the scales 
&c. burst or break, even then, there is a non-acquittal vide the text 3 : 
“ Should the base burst, or the scales break, or the beams or the 
20 hooks split, or the strings burst, or the transverse beam break, a non- 
acquittal should similarly be declared ( as stated before )’’. 

Kaksha is the base of the balance ; the two Karkatas are the 
two iron-hooks slightly bent, fixed at the two ends of the balance to 
support the scales and resembling the thorns of a crab 
25 The Aksha is the piece of the beam to be placed on the two base -pillars, 
for holding the balance. When, however, these break on account 
of a cause which is ascertainable, then he should be placed again, 
vide the text : “ In the case when the scales &c. burst or break, the 

man should again be placed.” 

1. By Narada. I. 283. 

2. %. e. the same hairing already been stated in the leaf placed on the 
snan ? s head. 

3. Narada. L 284, The text actually to the found in the edition of 

Dr. Jolly is, however, quite the opposite of this : the last line there being 
gj?frr: ^ shall pronounce a formal declaration of his innocence/ 7 

Katyayana, suggests a re-trial. Bee Verse 440. • *• 
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Thereafter “The king should please the Rtwiks *, Purohitas , 
and the Acharya by means of dahhinas . A king causing these to be 
made in this manner, after having enjoyed (all) the pleasures of 

enjoyment, obtains great reputation and is entitled in the end to 
absolution.” 5 

When, however, the king wishes to maintain in the same 
condition and permanently the balance as described above, then he 
should build a house for it in order to protect it from damage from 
the crows &c. vide, the text 2 : “A balance-house should be erected 
which should have a wide space, which should be high, and be white- 10 
washed, and its should be so situated where the balance (when placed,) 
would not be damaged by dogs, or the chanddlas, or crows. There . 
also he should cause to be (invoked and) seated in several quarters 
the' guardian deities of the quarters and other dieties, and should cause . 
their worship to be made there at the three changing periods of the 15 
day by means of sandal-paste, flowers, and (other) unctions. He should , 
have it protected by doors, store seeds therein, and have it watched , 
by the guards, should cause earth, water, and fire to be placed therein, 
and should not allow it to remain unattended 3 ”. Seeds i. e. of 
barley, rice &c. 20 

Here ends the Ordeal by Balance. 


Viramitrodaya 

Thus, having stated the procedure applicable to all ordeals, now 
the Author states npto the end of the Chapter the special rales of. 
Procedure for each of the ordeals viz. Balance and the rest. 25 

Ysjnavalkya, Verses 100, 101, 102. : 

Those who know the holding i. e. the balancing of the scales 

such as the- goldsmiths &c. by these, Le/thyam*, ‘a writing ’ such as ‘1 did 
not commit theft’ and of a like nature, having placed on the head, and- 

1. A Rtieik is the head-priest at a sacrifice • a Purohila is the head 
family priest; and an Acharya is one who imparts instruction in the Vedic lere. . 

[ See Yajn. : I. 34 35 pp. 126-127 above ( Vol. I; Part .1 ) ; Manu. II. 140-143. ] 

2. 6f Pitamaha. . .. 

3. i. e. the place should not be left deserted ; a guard should always be ' 
placed- to protect the machinery and to help its being kept in tact. 

4. ^rr. The Mitakshara reads bar and Rulapam etc. prefer to 

have the same reading. Visvarupa reads but interprets it similarly 

as the MitaM hara. . ' 
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L Verses 100 - 102 . 

as against a counterpoise, equalised and so placed, in the balance, the 
person complained against i, e. the performer of the ordeal, and having 
been made to descend into it, with the invocation, “( free ) me &c.” 
he should address the balance i, e. on the day of his being seated, he 
5 should pray with this mantra 1 2 . 

On the second day, moreover, if the person balanced incsease 

i. e. goes higher np the equipoised weight in the other scale, then he is 
(declared to be) exhonerated i. e. is clearly found to be not amenable to 
the accusation i. e. there would be no longer any suspicion of a charge ; 
10 if, however, he is found to be equal or lower than the counterpoise, then 
the performer of the ordeal shall not be regarded as exhonerated ; he 
shall be deemed to have been defeated. This verse viz “Weighed &c.’’ 
is stated in the Mitakshara in the name ef Pitamaha. 

The explanation of the mantra is, moreover, as follows : 
15 “0 balance, you are the abode i. e. the place, of truth ; by the gods 

i . e. by Br&hm& &c. formerly i. e. in the first creation, you were created 
i. e. produced ; therefore i. e. for that reason, 0 auspicious one, speak i. e. 
point out the truth, i. e. according to facts ; and from this suspicion 
free me.” 

2Q “ 0 mother, if I am a sinner i. e. am speaking an untruth, then 

i. e. in that case lead me down ; if I am pure i. e. am speaking the truth, 
then carry me upwards.” 

Here, after the manner of the (mak&d&na) 1 Prime donation * of 
a Weighment Deity ( Tuld-pwruskaf including a little more in particular 
25 matters in the balance so prepared on the day of the weighment, 3 after 
the writing of the statement solemnly declaring the absence of any 
cause for the charge against him, and after writing the mantra , 
“The Sun, the Moon, the Fire, the Wind, the Sky, the Earth, the 

1. Mitramikra reads after verse 100 the following verse viz . : ‘'jjraivri 

*f&T 1%?: *trrar t *Wi *Tl fizRRT srr =T TOT! II.” which he says that 

the author of the Mitak$hara, has assigned to Pitamaha, while Visvarupa cites • 
it as a text of Narada, in which Smrti also it is stated at Oh. I. 283. As 
a matter of fact, however } Vijnanekvara does not mention any writer ; he 
simply says, ‘it is stated’. The Smrtiehandrika also quotes it as a Narada text 
p. 110; 1. 3. 

2. sPTSfTOpfFr — set out at details in the Dana Mayukha with an extract 
from the Garudapurdna: The object stated is the removal of all kinds of diseases 

w: . See also BalamhhatU Acbar-a. P. 486. 

3. Lit: On the day of his being placed in the balance - f 
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Verses 100-102. } 5,40 

Water, the heart, and the God Ta?na i the day, and also the night, and the 
two evenings, each one knows the actions of men and the Obama 1 ?? • 
and after placing that document on his head, the Chief Judge should 
cause the performer of the ordeal in the balance after it is counterpoised, 
with the repetition of the invocation mantra ; and on the next day after the , 5 
completion of the daily performances, with face towards the Hast, with 
folded hands, invoke the Gods in the balance with the mantra as set out 
before, viz,, u Com© ? 0 come thou the revered Dharma ?? . Thereafter he 
should perform the worship of the Gods as stated by Pitamaha, as follows: 

[ Here follow the same verses as are set out above in the Mitakshara 10 
at p. 935 h 29. as far as p. 937 1. 4.] 

Then should be offered by four Rtviks versed in the Vedas oblations, 
each of the samidhs > ghee , and cooked rice, commencing with the Prdna , 
the Gdyatri and ending with the Pranam and the word swdhd, on the • 
four sides of the balance in the Laukika fire. Then the Chief Judge 15 
should address the Balance — There the mantras are these (see above 
Mitdkskard , p. 938, L 31 to p. 939 1. 7 )* Then the Chief Judge should 
place the performer of the ordeal with the written document on his head, 
on the balance for an interval of five Vinddis, A Vinadi is defined thus s , 
u Ten long letters make a prdna^ and six prdnas^ make a vin&dika 20 
Thereafter one who goes up, the king 9 s messengers should declare him to 
be innocent and exhonerated. This is in short the substance. Here the 
measurement and the word for the balance and other details have not 
been stated out of fear of prolixity. These should be sought for in the 
statement for Makdddna * (100-104). 25 


3'ulapani. 

Ytjfiavalkya, Verses 100, 101, 102. 

Men conversant with holding the balance such as the grocers &c., 
after having equipoised the person complained against by means of 
stones and such like counterpoise, and when thus equipoised by the 30 
counterpoise, should mark with a white line the scale adjusted by the 
fall of strings, and after the person is made to get into it, he should 
repeat this Mantra , 

Narada 2 : “After- having well fastened the two scales by the 
hooks of the beam, he should place the man in one scale and the stone 35 
in the other; should place the person in the northern scale and the stone 


1. is the reading in Viramitrodaya for in the Mitakshara, 

2. Oh. I. 271-272. 
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L Verses 100-103. 

in the other, in that towards the south ; there he should fix a basket with 
bricks, sand, grains, and balls”. 

The meaning is that he should address the scale with the mantra. 
“Thou 0, Balance, you are the abode of truth”. Here the success or 
5 defeat should he inferred from the indication of the balance going up or 
down. So Pitamaha : “When weighed if he is (found to have) increased, 
he becomes exhonerated according to (Dharma) law. If he goes down, 
he is not exhonerated according to some ; if equal, he is innocent. One 
with a small guilt is equal ; but one whose guilt is great goes, down. By 
10 the preponderance of Dharma and its power, one who excels (in weight) 
is declared pure”. By saying “according to some”, is meant that he 
should be examined again. So Brhaspati 1 : "If the person complained 
against when weighed in a balance goes down, he shall be declared 
guilty ; if, however, he remains equal in level, he may be weighed again ; 
15 one who goes up shall be declared to be successful”. Vyasa : “ One 
who goes down is not declared to be innocent ; one who goes up 
is declared pure ; one who is leval is also not considered to be pure ; this is 
the rule about purification 2 . “ Should the scales break or the beam or 
the bolts break, or the strings burst, or the transverse beam split, the king 
20 shall administer the ordeal again”. By the expression ‘ he is not declared 
innocent’ is meant that he shall not be deemed to have succeeded, not that 
he is defeated”. (102). 

Thus ends the Chapter regarding the Balance. 


The Ordeal by Fire. 


25 Now the Author describes the Ordeal by Fire coming up in 

its turn 

Yajiiavalkya, Verse 103. 

After the hands of one, by whom rice paddy have 
been rubbed, have been marked, seven leaves of As'vattha 3 
30 should be placed on them, and as many (rounds of) threads 
should be coiled around. 

1. Oh. X. 19. 

2. Of. Narada I. 284. According to Narada, however, a formal 
’ pronunciation of the innocence is recommended, while according to this text 

a re-trial is ordered. 

3. Known as The Ficus Religiosa. 
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Mitakshar a : -With the general rules of procedure laid 
down for ordeals having been complied with, and after the 
ceremonial commencing with the invocation of the God Dharma and 
ending with the placing of the document on the head, as described in 
the ordeal by balance has been gone through, this special rule (of 
procedure) is laid down in the case of the ordeal by fire. 


5 


VimrditavriM, (one) by whom rice paddy have been rubbed, 
i-e. one by whom has been rubbed i. e. pressed, the rice paddy with both 
(the palms of) his hands, such a one is called vimrditavrihi. After the 
karau, hands, of him lakshayitwa, have been marked, i. e. marked, 10 
with the juice of red lac &c. those parts bearing a spot, a curl, a scar, or 
a corn &e. as says Narada 1 : "All sores or scars on his hands should 
be marked with signs 2 . ” Thereafter Saptas'watthasya parnani, 
seven leaves of Aswatiha, nyaset, should be placed, on the two hands 
joined together, vide the text 3 : “ Having covered his two hands 15 

joined together with seven As'ioattha leaves of equal size. ” These, 
moreover, together with the hands should be veshtayet, coiled 
round, with thread, as many times as there are the Aswaitha 
leaves i. e. the meaning is that it should be coiled in seven rounds. 


The threads, moreover, should be seven and white, vide the text 20 
of Narada: "The two hands should be covered round by seven strings 
of white thread. ” Then seven leaves of S' ami, also seven blades of 
the Diirwa i grass, and the rice akshatas, as also rice besmeared with 
curds, (all these) should be spread over the aswaitha leaves, vide the 
text : " He should spread seven pippala leaves, the s' ami leaves, as 25 

also the rice, seven blades of d&rwti grass, and rice besmeared with 
curds. ” Also should the flowers be spread, vide the text of 
Pitamaha : " Seven leaves of As'wattha, the rice, the flowers, and 
curds should be placed on the two (palms of the) hands, and then the 
same should be coiled round. * Sumanasah, means flowers- Although 30 
there is a text viz.- "He should be considered pure who remains 


1. Oh. I. 301. 
3, Of N&rada. 


2. A fWT? is the same as a qnsRf, ‘the sign,’ 
4, The Cynodon Dactylon, . 
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S'ulap&Qi & Ml t&k$hark--Cov.ering the hands. 


f Ydjnamlkya . 
IVerses 103-104* 


unscathed at the seventh step while bearing the heated iron in his 
hands covered with seven leaves of the Arka 1 
* Page 65. tree”, still that should be understood as meaning 
that the arka leaves are to be taken in the 
5 absence of the As'wattha leaves, as the importance of the as'wattha 
leaves is inferrable from the text of Pitamaha in praise thereof 
viz. : — “ From the Pippala tree fire is produced, the pippala is known 
as the lord of trees ; hence a wise man should spread its leaves on 
the hands. ” 

10 S'alapani- 

The Author states the ordeal by fire. 

Yajfiavalkya, Verse 103. 

If the hands have soars or sores on account of the crushing of the 
paddy grains, these should be noticed and in those places of scars, marks 
15 should be made with lac drops. So Narada® : “On all scars and sores 

on the palms of the hands marked previously after placing seven 

leaves of the pippala tree, should encircle with seven strings.” (103). 

The Author now mentions the mantra invoking the Fire to 
be repeated by the person performing the ordeal 

20 Yajfiavalkya, Verse 104. 

<f O Fire thou pervadest the innermost parts of all 
created beings, you are the purifier. O omniscient, declare 
like a witness, the truth about me from my virtues and 
sins.” 

25 Mitakshara Agne twain sarvabhfitanam, O fire 

you, of all beings , i. e. the viviparous and oviparous animals, the 
insects born of sweat, as well as the plants germinating from sprouts, 
antah, in the innermost recesses, i. e. inside their bodies, charasi, 
pervadest, i. e. remainest there as the digester of all food and drink 
30 used ; Pavaka, purifying-, i. e> the purifying cause ; kave, (O) 
Ommident, i. e. knowing all, sakshivat punyapapebhayah 

1. The Calatropis Qigantea. 2- Oh. V. 301, 

3. ?(|iwrs. 3i$33ir. $qm: Maim I. 46 
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Vdjnavalhya 1 
Verse 104. J 

sa,tyam bruhi, declare like a witness the truth about me from my 
virtues and sins. The oblative ease in the expression punya-papebhyah 
is formed by dropping the The meaning is that having observed 

my virtues and sins, speak the truth (about me). 

When the iron ball is well heated by the three fires and after 5 
it is brought out by means of a pair of tongs, the person desirous of 
performing the ordeal standing in the western enclosure with his 
face towards the east, should invoke the Fire by means of this 
mantra as says NSrada 2 : “ An iron ball fifty Palas in weight, 

having been made fiery, sparkling, and redhot, and after it has been 10 
heated thrice, thus should one address it in the language of truth. ” 

The meaning of this is : In order that the iron may be purified, the 
iron ball which has been well heated should be thrown into water, 
and again heated, and again thrown into water, and heating it a third 
time in the fire, and having then brought it forth by means of a 15 
pair of tongs, the performer (of the ordeal) should address it in the 
language of truth, i. e. containing truthful words, with the mantra- \ 

“ 0 fire thou pervadest all created beings &c. ” 

The Chief Judge, however, having kindled the fire called 1 

Laukika, 3 , towards the southern side of the enclosure, should offer 108 20 

times the oblations of ghee with the mantra : — “ This is being offered 
to fire the purifier”, vide the text ■ “ 1 he (oblations of) ghee a 108 

times. ’’ Having offered the oblations, and having thrown the iron ■ 

ball into the fire, while the same, lying there, is being heated, he ■ 

should perform the ritual described before commencing with the 25 
invocation of the God Dharma and ending with the offer of oblations, j 

and while the ball is lying being heated the third time, he should : 

address the fire in the (heated) iron ball by tbe following invocation: 

“0 Fire, thou art the four Vedas (themselves incarnate) and 
to thee are oblations offered in sacrifices. Thou art the mouth of 30 ; 

1. i. e. the gerundial v in <r^f* Instead of the fuller clause “haying 
seen my virtues &e. ?? the construction used is “from my virtues and sins/ 1 

2. Oh, I. 289-290. : ' ' v ’ j 

3. i, e, ordinary, as distinguished from special fires kindled on special , 

pce&sions, . - ; 
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all gods, thou art (also) the mouth of the philosophers. Being in the 
abdomen of all beings, thou knowest all their good and bad deeds. 
Since thou purifiest the sins thou art called ‘the purifier’. In the 
case of sins, 0 Fire, exhibit thyself i. e. appear in flames, 0 thou 
5 holy purifier I while in the case of purity of the heart, be cool, 0 
consumer of all oblations. 0 Fire thou movest in the hearts of all 
gods as a witness. 0 god, thou alone knowest those things which no 
human being knows. This mortal being accused at Law wishes to 
get himself cleared ; therefore it behoves thee to free him from this 
10 charge according to the sacred Law, Dharma 

S'ulapaui. 

Yajnavalkya, Verse 104. 

Thereafter, after heating the iron ball, this mantra one should 
repeat’. ‘‘0 you purifier, you wise,” &c. all in the vocative case. (104), 


15 Yajnavalkya, Verse 105. 

After he has addressed in that manner, he should 
place in both his hands a smooth ball of iron weighing fifty 
■ - palas and red (heated) like fire. 

Mitaks'hara:— Moreover, tasya, of him, i. e. of the 
20 performer (of the ordeal) while thus uktavatah, addressing, u e. 
while invoking with the mantra : “O fire thou pervadest the innermost 
parts of all beings &c.” lauham, the iron, i. e. made of iron, 
pifldarn, ball, panchas'atpalikam, weighing fifty palas, L e. of the 
quantity of fifty palas, samam, round, having no angle i. e. rounded 
25 and even on all sides and polished and eight fingers in length, vide 
the text of Pitamaha : “After removing all angles and making it 
even, a ball of iron of eight fingers weighing fifty palas should be 
heated in the fire.” Agnivarijam, red like fire, i. e. resembling fire; 
ubhayoh hastayoh, in both hands, covered with the as'wattha leaves, 
30 curds, the durwa grass, and other things, nyaset, should place, i. e. 
the chief judge should deposit. 


1, This is an addition in the 3f manuscript. 
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S'ulapani. 

Yljnavalkya, Verse 105. 

Made of fifty palas, an iron ball of eight fingers, made smooth 
without an angle and also along with the mantra , he should place in the 
hands of him— i. e. the performer of the ordeal. (105). 5 


What then should be done ? So the Author says 

Yajnavalkya, Verse 106 (1). 

He having taken it (into his hands ) should walk 
through only seven circles slowly. 

Mitakshara Sa, he, i. e. the mao, having taken the heated 10 
iron ball in the cavity of his hands, Sapta 
Page 66. mandalani sanaih, vrajet, should walk seven 

circles slowly. By the use of the term eva, ’ r 
only, the Author indicates that the foot-steps should be placed within 
the circles, and that he should not go beyond the enclosure, as says 1 5 
Pitamaha, “He should not go out of the enclosure, nor should he 
put his foot inside (the rim).” 


It has been said above that “he should walk through only 
seven circles slowly.” There a question may arise as to where are 
the measurements for one mandala each, and what should be the space 20 
intervening between two rounds ? So the Author says 

Yajnavalkya, Verse 106. 

A Mandala or a round should be understood to be 
sixteen fingers (in diameter), and the same should be the 
space intervening (between two ma^dalas or circles). 25 

Mitakshara : — That ( the length ) of which is sixteen 
fingures is a shodasangulakam, sixteen Angulas. The circle 
should be understood to be of the dimension of sixteen Angulas. 

The antaram, space intervening , i e. the distance between two 
circles is (to be) the same. 30 

By sayiDg however that he should walk through seven 
circles each of sixteen angulas, is meant to include the first 
circle in which he is standing and therefore, in all there would 
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L Verse 106, 

be eight circles of sixteen fingers each, while other circles ( than 
the one at the centre) would be seven of the same dimension 
This very thing has been stated by Narada 1 by the method 
of enumeration thus : “The interval between every two circles 
5 is ordained to measure thirty-two fingers or angulas. Thus the 
space covered by the eight circles will be a little more than two 
hundred and twenty four 2 by the measure of angulas”. 

The meaning is this : The circle other than the first circle and 
at a distance of sixteen angulas is the second circle. Each circle being 
10 removed further on from the second and at a distance of thirtytwo 
angulas from the first circle, leaving a space of sixteen angulas. 
Thus seven circles should be gone round each having an intervening 
space of thirty-two angulas. Thus the space of ground intervening 
between the seven mandalas would be two hundred and twenty-four 
15 angulas in terms of angulas. 

The suffix is used to indicate all inflexional cases. 
According to this view, after having made the central round of 
sixteen angulas in measurement, each one of the intervening 
spaces measuring thirty-two angulas and lying between the seven 
20 mandalas should be divided into two, and the ground of the 
intervening space should be fixed at sixteen angulas, seven mandalas 
should be created measuring twice sixteen angulas the breadth of each 
being according to the measure of the foot of the person who has to 
go round. As has been said by the same Author : 2 “A round 
25 should be made as broad as his foot.” 

As to what has been said by Pitamaha vis.: ‘‘Eight circles 
should be made, and also a ninth in the front” the first circle should 
be dedicated to the god Agni (fire), the second to (the god) Varuna 
(water), the third to the God Wayu (wind), and the fourth to the God 
-SO Yama ; the fifth is consecrated to the God Indr a, and the sixth is 
said to be for Kubera ; the seventh is for the God Soma, 
and the eighth to the Sim, and the ninth is for all 
Gods. This is the practice known to all experts in ordeals. 

1. Oh. I. 285, 286. 

2. In the printed edition of Narada the reading is ‘fifty-six’ ; 

thus the total would be 256. 


Yajhavalkya -i MI takstara— The Circles. 

Verses 106-107 (7).J 

The interval of space between every two circles is ordained to be 
thirty-two angulas. Thus the space covered by the eight circles 
is supposed to measure two hundred and fifty -six angulas* A circle 
should be made as broad as the foot of the person performing the 
ordeal. The hus'a grass should be spread over all the circles as 5 
dictated by the S'dsira. ” 

There ( the meaning is that ) after making the ninth 
circle which is intended for all gods and which is unlimited 
by any measurement of angulas, the eight circles and the eight 
intervening spaces together cover a space of two hundred and fifty-six 10 
angulas. There also (the number of) circles (actually) to be walked 
through would be seven only. Since he stands in the first and 
throws down the ball in the ninth, and so there is no difference as to 
the measurement of angulas. “Eight slanting barleys or three rice- 
corns make one Angula, twelve Angulas make one Vitasti, two Vitastis 15 
make a Hasta, and four Hastas (make) one Danda. One thousand 
of these (*. e. Dandas) make one Eos' a, and four of these (i e. Eos' as) 
make one Yojana.” Thus should be understood (the table of 
measurement). 


S'filapani. 20 

YajSavalkya, Verse 106. 

Here, the accused, taking hold of the iron ball should walk through ' 
the seven Mandalas (circles) made of cow-dung, more than seven. Each 
circle and the distance between each pair of Masalas, shall be sixteen 
fingers. (106). 25 


After having gone through the seven circles what should be 
done ? so the Author says 

Yajhavalkya, Verse 107 (1.). 

After he has thrown away the (ball of) fire and 
rubbed his hands with rice, if he is (found to be) unburnt, 30 
he should obtain an acquittal. 

Mitakshara ••—Standing in the eighth circle and after 
throwing ' away ' in " the ninth” circle the 'iron ball heated with fire,; 

41 
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L Verse 107(2). 

having pressed the rice corns with both his hands, if it is found that 
his hands remain unburnt, s'uddhim. apnuyat, he should obtain 
an aoquitial. It follows from this that if his hands be burnt he is 
considered to be guilty. 

5 One, however, who through fright stumbles and is burnt 

elsewhere than on the hands, even then he is not 
* Page 67. considered as guilty. As says Katyayana 1 , “ If 
while under a charge, one stumbles and is burnt 
elsewhere than at the proper spot, the Gods consider him as unburnt, 
10 and he should be awarded the entire claim. ” 


Yajnavalkya, Verse 107 (2). 

If the hall falls down on the way, or in the case of a 
doubt, he should carry (it) again. 

Mitakshara : — If while (he is) walking, the ball fails, 
15 antara, on the way, i. e. even before the eighth circle is reached, or 
if sans'ayah, a doubt arises, as to whether he is burnt or unburnt, 
then, tada punraharet, he should Garry it again. This is the rule 
laid down and as necessarily follows from the sense. 

Here, however, the following is the order of procedure. On 
20 the previous day having performed the purification ceremony, the 
next day, the Chief Judge should mark the circles according to Sftstra, 
worship the presiding deities of the circles in their respective places, 
consecrate the sacred fire and complete the S' anti sacrifice, and then 
after causing the ceremony of the consecration of the hand, by the 
25 pressing of the rice corns &c. to be made, of the person performing 
the ordeal who had observed a fast, and who after having bathed was 
standing with wet garments in the western circle, and after tying 
on his forehead the leaf containing the charge by repeating the 
Mantra, the Chief Judge should invoke the God Fire when the ball 
30 is heated a third time, and lifting with a tong the heated iron ball 
which had been duly addressed (by the performer), he should place it 
in the hands of the person performing the ordeal. And this latter 


Verse 441. 
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also if after walking through seven circles and throwing down the 
ball in the ninth remains unburnt, then he is declared innocent. 

Here ends the Ordeal by Fire. 

Viramitrodaya. 

Now the Author states the procedure for the ordeal by fire, 5 
reached in due course 

Yajfiavalkya, Verses 103, 104, 105, 106, 107. 

Tato, ‘thereafter’, i. e ., after the process stated in the genera] 
rules of procedure for the ordeals, and the invocation of the God Dharma 
&c. vimrdita, ‘rubbed’, i. e., crushed, vrihayo , ‘paddy’, by which— of this 16 
description the two hands—; lakshayitwd , ‘marking’ the Chief Judge 
in the palms of the hands joined together, seven white pipal leaves 
should be taken; vide the text of Narada : “Should encircle the white 
hands with seven fibres of thread”. Here, “Having placed the sami 
leaves, afakatd grains and also the durwas, these shonld be deposited 15 
in the leaves” has been mentioned as a special rule in another Smrti. 

Narada 1 : “In all cavities in the hand one should make the 
previous marks; and these should again be examined and dotted with 
spots ; thereafter, the seven leaves one should encircle with seven 
thread strings.” 20 

Thereafter, while repeating the verse, “ 0 fire &e.”, he (the 
Chief Judge) should place on the hands of the person performing 
the ordeal— and by the use of the word api, ‘even’, on the pipal leaves 
lying theron — the iron ball weighing fifty palas and coloured red-hot 
as fire. 25 

The meaning of the mantra is : “0 Fire, pdvana, ‘the purifier’, 

i. <5., the purifying cause ; Save, “Omniscient’, e., all-knowing; 
sarmbkdtdndm, ‘of all created beings’, i. e., of all sentient beings; antah, 

‘in the innermost’, i. e., inside; charasi, ‘pervadest’, i. e., move about 
for the purification of food, drink &c. In the expression punyapdpebhyah, 30 
the ablative case is by the elition of the gerundial termination — the 
meaning is— after having examined the merits and the sins, like a 
witness declare the truth about me. 

In this connection is a Smrti 2 s “An iron ball red hot like fire, 
sparkling and well marked, weighing fifty palas, having purified it again 35 
and again, by heating, the Br&hmana at the third time while it is burning, 


l. Oh. I, 301, 


g. See Narada I. 289 &o. 
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should address it premised by truth as follows : “Listen to 
this law of men, which has been presided over by the guardian deities 
of the world. Thou, 0 Fire, live within the inside of all beings ; like 
a witness, you alone, 0 Fire, know things which men do not know. 
5 This man accused in a court of law desires exoneration ; therefore be 
pleased to relieve him from this suspicion according to Dharma.” 

The person performing the ordeal, having taken up the iron ball 
should slowly walk through the seven circles. By the use of the word 
eva, ‘only’, is indicated the stepping of one foot in the circles and the 
10 non-transgression of the circle ; as says Pitamaha : “Never should he 
step beyond the circle ; he should place his foot inside •, having gone to 
the eighth Mandala , the wise should throw it in the ninth”. 

A Mandala , ‘circle’, moreover, should each be known to be 
sixteen fingers in measurement, and should have an intervening space of 
15 sixteen fingers between each. 

Now, if after reaching the eighth Mandala , and standing there, 
after throwing it in the ninth Mandala, and even after rubbing the paddy 
if he be adagdkah, ‘is unburnt’, then he should get suddhi, ‘acquittal, i.e. 
success in the point at issue. If, however, even before the eighth circle 
20 (is reached) the iron ball drops down, or there be a doubt whether he 
was burnt or not burnt, then again also according to the procedure 
stated before, he should carry the iron ball in his hands. 

Thus, this is the order here : “On the previous day after having 
observed a fast and taken his residence, the performer of the ordeal, on 
25 the next day, having invoked the God Dharma with the mantra , ‘Come, 
come. Oh revered Dharma 5 , having placed on his hand the document, 
through the nine circles each of the dimension of sixteen fingures and 
each having an intervening space of sixteen fingers, and marked with 
rice flour or the like, while standing in the first circle, after the hands 
30 were examined and the places of scars having been marked with 
red dye, when the iron-balls are heated three times, and after he was 
addressed by the Chief Judge with the words, “Hear this law 
prepared for men &c.,” after having placed seven pipal leaves on the 
palms, and encircling it with seven white threads together with the 
35 pipal leaves, barley, durrns , and hami leaves, and having placed thereon 
the red hot iron ball, after having in order passed through the other 
six circles, while standing in the eighth, should throw the iron 
in the ninth. Thereafter after the paddy grains were crushed by 
the hands, when he is found to be unscathed, be should be declared as 
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innocent. Even if burnt in any limb other than the hands, still he 
should be (regarded as) innocent. (103-107). 

S'ulapaui. 

Yajfiavalkya, Verse 107. 

Under the text of the Kalika Parana, viz.: “ After having gone 5 
round he should throw it in the grass”, having thrown the red-hot iron ball 
in a heap of grass, after crushing the paddy grains, if he remain unburnt, 
he gets exhoneration. A special rule is stated by Pitamaha : “ Then in 
his hands should be placed paddy grains or barley ; and when after these 
being rubbed in the hands unhesitatingly, he remains without any 10 
injury to the end of the day, he should get an acquittal If it falls in 
the interval of the seven circles, or is burnt, or if there he a doubt, he 
should have the fire again”. Katyayana 1 : “If the accused falters, or is 
otherwise burnt ; the Gods do not consider him as burnt ; to him, it should 
be offered again”. (107). 15 

Thus ends the Ordeal by fire. 


Now the Author states the ordeal by Water 

Yajnavalkya, Verse 108. 

“ Protect me thou for (the sake of) truth, 0 Vanina ” 
thus having invoked (the God of) water, one should enter 20 
the water navel-deep catching hold of the thighs of one 
who was standing in the water. 

Mitakshara Varuna satyena mamabhiraksha 
twain, ' O Varuna thou shouldest protect me for {the sake of ) truth', 
by this mantra having abhisapya, invoked, i. e. addressed, kam, i. e. 25 
water, catching hold of the thighs of nabhidadhnodakasthasya, 
one who was standing in the water navel-deep, i e. of a man who was 
standing in water to the level of his navel, the person wishing for 
purification, jalam pravisbt, should enter the water, i. e. should 
immerse himself in water. 30 

This, however, (should be done) after the worship of the God 
Varuna has been finished; vide the text of Narada: “He should 
first offer worship to the God Varuna with concentration by means of 


J. .Verse 4i\. 
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fragrant besmearings, and flowers, and by means of honey, milk, ghee 
&e. ” Similarly after the general procedure is observed i. e. that 
beginning with the invocation of Dharma, and ending with the 
worship of all the defies, the performance of the sacrifice, and 
5 • the placing on the head of the document containing the 

plaint. For, after the Chief Judge has addressed the water 

viz • "0 water, thou art the life of all sentient beings, 

wert created before the creation ; thou hast been mentioned as the 

means of the purification of things as well as of corporate beings, 
10 hence, 0 discriminator of the auspicious from the inauspicious, thou 
shouldest exhibit thyself”, the person wishing for an ordeal should 
then invoke Varuna with the mantra “G Varuna protect me for truth 
&c.” The places for water, have, moreover been mentioned by 
Narada 1 “In streams which have a smooth current, in oceans in 
15 rivers, in lakes, in ponds, in holy ponds, in tanks and in pools”. 

So also (has been said) by Pitamaha : “He should plunge in 
water which is steady, and not (that) in which are crocodiles, nor which 
is shallow, that which is devoid of grass or moss, and which is free from 
leeches and the fish ; he should make the purification in water which is 
20 in the holy ponds. One should always avoid the water which has been 
brought, as also the water in swiftly flowing rivers. He should 
always enter such water as is free from waves and mud.” Brought, 
i. e. water brought from tanks & and stored in copper pans. 

The man standing in the water navel-deep should be firm, grasp 
25 a consecrated pillar made of the holy tree and stand with his face 
towards the east ; Vide the text 2 : “He should stand in water with his 
face towards the east and grasping the sacred post.” 


S'ulapani. 

Now the Author states the ordeal of water 

30 Yajflavalkya, Verse 108. 

“O Varum, ‘ protect me by the truth,’ thus having caused the oath 
to be taken in regard to the water to be drunk, and by catching hold of the 
thighs of another man, either a Brahmana, Kshatriya, or a Vaisya, who was 

1. Oh. I, 305. 2, Narada I. 308, 
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standing injvater to the depth of his navel, he should immerse in steady 
water. Pitamaha : “ The wise man should cause a circle to be made, and 
should devoutly honour it, and the arrows with flowers and incense, as 
also the bamboo bow.” (108). 


What should be done then ? So the Author proceeds 5 

Yajhavaikya, Verse 109, 

When another swift runner brings back the arrow 
discharged simultaneously (with the immersion) and if he : 
sees him with his (entire) body immersed in water, he 
obtains an acquittal. 10 

Mitakshara = — When, samakalam, simultaneously, with 
the immersion (of: the defendant) one swift runner had gone, anyah 
javl, another swift runner, standing at the place where the arrow 
had fallen, brings back the arrow first discharged, and if he sees him 
(i. e. the person performing the ordeal) nimagnangam, his body 15 j 
(still) immereed in water , then he is declared innocent. 

This is the substance of what is (meant to be) said *• — After 
three arrows are discharged one man endowed with a velocity goes to I 

the place where the middle arrow has fallen, and taking it up stands ■ 

there also. Another runner, also swift, stands at the place from where 20 I 
the arrows are discharged, i.e. at the bottom of the arch. When the two [ 

are thus stationed, the person performing the ordeal immerses into the I 

water at the third clap of the hand (of the Chief Judge.) And even 
simultaneously with this the man standing at the base of the arch 

goes swiftly to the place where the middle arrow 25 
* Page 68. had fallen, and immediately after his arrival there, 

the one standing with the arrow held in his hand ; 

swiftly going to the base of the arch, if he does not see him (i e, the j 

performer of the ordeal) on account of his being immersed in water, i 

then he is declared innocent. 30 

This very thing has been made clear by Pitamaha, : “The 
running and the immersion (respectively) of the runnsr and of the 
performer of the ordeal should be simultaneous. A swift runner 
should go from the base of the arch to the spot where the arrow has 
fallen. Immediately after his arrival there, the second also quickly 35 
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taking up the arrow should go to the base of the arch from where the 
first man started. If the one with the arrow in his hand, on his 
arrival (at the base of the arch) does not find him, because he w:.s 
completely immersed under water, then he, i e- the Chief Judge, 
5 should declare his innocence. 5 ’ 

Narada, moreover, has laid down the rule for determining 
the swift runners thus : “Those two men who would stand first in 
running among fifty runners should be appointed for the purpose of 
bringing back the arrow.” The arch also should be erected on a level 
10 ground near the place of immersion, and equal to a height as far as 
the ear of the person performing the ordeal. Vide the text of 
Narada : "Having reached the place near the water an arch 

as high as the height (of the performer) upto the ear should be erected 
on a level ground”. 

15 The three arrows as also the bow made of bamboo should first 

be worshipped with auspicious things such as white flowers &e. vide 
the text of Pitamaha, "First the arrows he should worship, as also 
the bow made of bamboo by means of auspicious articles such as 
smelling odours, flowers &c. and then should he begin the 
20 performance.” 

The measurement of the bow as also the place of the target 
have been mentioned by Narada 1 : “A strong bow is declared to be 
107 2 (angulas) long, a moderate bow 106, and an inferior bow 105 
(angulas). This is declared to be the rule regarding the bow. With 
25 the moderate bow a wise man should discharge three arrows having 
fixed the target at a distance of 150 hastas ; if arrows are thrown at 
a less or a greater distance there would be a flaw.” A. hundred and 
seven (107) means one hundred and seven of angulas ; this is a 
strong bow. Similarly, also, about 106 and 105 (respectively). Thus 
30 the dimension of a strong bow has been mentioned to be eleven 
angulas in excess of four hastas, of a moderate bow, ten angulas, 
and of an inferior bow, nine angulas. 

1. Oh I. 307; 

2 It may also mean 700, 600 and 500 Angulas respectively, the original 
words being uffSRra;, TSjnTH and The Mita,k$hara interprets these -as a 

, hundred plus seven, hundred plus six, and hundred plus five. 
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The arrows, moreover, should be made of bamboo without an 
iron ; vide the text 1 ? ff For the purification, arrows should be 
prepared of the bamboo tree without any iron at the end, and the 
person discharging it should discharge forcefully The person for 
discharging the arrow to be appointed, should be a Kshatriya or a 5 
Br&hmana living like Kshatriya, and one who has observed a fast as 
has been said 2 : “ The person to discharge (the arrow) has been laid 

down to be a Kshatriya, or a Br&hmana living like him. He should 
not have any cruel thoughts in his mind, must be calm and must have 
observed a fast, and then should discharge (the arrow). ” 10 

Of the three arrows when discharged, the middle one should 
be taken, since it has been so laid down in the S&stra ; vide the text 3 : 

“ The middle-most arrow, however, should be taken up by a strong 
man. ” There also, the arrow should be brought from the place 
where it falls, not to where it moves on ; vide the text : “ The place 15 

where the arrow falls should be considered, while the spot where it 
moves should be avoided, since an arrow may go a long distance by 
moving and moving. The arrow, moreover, should not be discharged 
when the wind is blowing violently, nor on a ground which is uneven 
&c; vide the text of Pitamaha : “ A learned man should not 20 

discharge the arrow when the wind is blowing violently, nor on a 
spot which is uneven, is covered by trees, or is covered by grass, 
bush, creepers, plants, mud, or stones. ’’ 

By saying that “ if he sees him with his entire body immersed 
in water he obtains an acquittal ”, the guilt has been declared of 25 
one whose body is seen above water. Where the person moves to 
another place a guilt has also been declared by Pitamalia thus i 
“ Otherwise there shall be no acquittal if even one limb is seen ” 
(also) “ Or by his going to a place other than that where first he was 
made to enter. ,J The expression “ if even one limb is seen ” is used 30 
in reference to the ear &c. as there is a special text 4 viz • He (the 
judge) may declare him also as innocent if after immersing into the 
water his head alone is seen, and not the ears, nor the nose. 

1. Of Kaiyayana, Verse, 442. 2. By Pitamalia. 

3. Of N&rada; Oh. I. 310. 4. Also of Pitamaha. 

42 
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The order of procedure here is this : Near the store of water 
as characterized above, having set up an arch of the description given 
before, and having fixed the target at a place and at a distance as 
stated, having properly worshipped the bow together with the arrows 
5 near the arch and invoked Varuna in the store of water, and offered 
worship to him, having moreover, on the bank (of the water) offered 
oblations to Dharma and other gods at the end of a sacrifice, the 
Chief Judge should tie the document containing the complaint on 
the forehead of the person wishing to perform the ordeal and thus 
10 address the water with the mantra. “ 0 Water thou art the life of 

living beings &c. ” Then the person performing 
* Page 69. the ordeal having invoked the water with the 
mantra, “ (protect me) by the truth &c. ” should 
go near the strong man who has grasped firmly the pillar and who 
15 is standing in water navel-deep. Then, after three arrows are 
discharged, and after one swift runner has taken his stand at the 
spot where the middle arrow falls, holding in his hand the middle 
arrow, and another has stood at the base of the arch and when after 
this the Chief Judge has given three claps, the running, immersing , 
20 and bringing back the arrow should simultaneously take place. 

Thus ends the Ordeal by Water. 


Viramitrodaya. 

Now the Author states the procedure for the ordeal of water, 
reached in due course 

25 - Yajnavalkya, Verses 108, 109. 

O Varuna, satyena, ‘for truth’, twam, ‘you’, md, ‘me’, i. e., 
myself, abhiraksha, ‘protect’,. Thus having, abhipragaya, ‘loudly 
addressed’ i. e., invoked ‘water’, Aam. In some places such itself is the 
reading 1 . Ndbhidadhnam, ‘navel deep’ i, e.-, measuring as far as the 
30 navel, of one standing there i. e., of a man, catching hold of the thigh, 
jalam vi&et, ‘one should enter the water’, i. e., should get immersed into 
water, the performer of the ordeal. At that time while one with a swift 
pace has started, another man with a swift pace who was standing at the 
place from which the arrow was discharged, when he brings back the 

1. The several readings are an%PTPr. - 
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arrow and has seen the performer of the ordeal with his body immersed) 
then he gets an acquittal. 

This is what is intended to be said : At the immersion time when 
an arrow had been discharged and a swift runner had gone to bring it, 
another arrow immediately discharged thereafter another swift runner 5 
brings back, and if at that time he sees him immersed, then he 
becomes exhonerated. Here, this is the procedure: “At the outset 
one should concentrate and offer worship to Warum with sandal paste, 
fragrant flowers and with sweet milk, ghee &c.,” so says Narada. 
Thereafter, after observing the procedure as stated before viz. from the 10 
invocation to the placing of the document on the head, the Chief Judge 
should address the (God of) Water thus : “Oh Water, thou art moving 
in the innermost recesses of all created beings, and being a witness, you 
alone, 0 Water, know those things which mortals do not know. Being 
accused in a judicial proceeding this mortal is immersing in you, therefore 15 
be pleased to free him from this suspicion according to law.” Then the 
performer of the ordeal should offer a prayer to the Water thus. u O 
Warona, protect me for truth &c.” Thereafter, in the still water when 
another man has entered into it, and with his face towards the East was 
standing still at a navel-deep spot, the Chief Judge should offer worship . 20 
to the bow together with the arrows placed near an arch high upto the 
ear ? s height and erected near the place of immersion. Then a Br&hmana 
or a Kshatriya who has observed a fast, discharges three arrows. When, 
catching hold of the thigh of the man standing in the water, the 
performer of the ordeal takes a plunge into the water, that is on© 25 
period. There one strong man with a swift pace takes the first arrow, 
and a similar one, another taking up the middle arrow sees the 
performer of the ordeal still immersed. Here Pitamaha : u Otherwise 
he shall not be declared to be innocent if even one limb is seen ; or if 
he is seen to have gone to another place where first he was made to 30 
enter.” (108-109), 


S'ulapani. 

YajSavalkya, Terse 109. 

Synchronously with the discharge of the arrow when a very swift 
runner has gone to bring back the arrow, when he is gone, another man 
equally swift in pace taking up the middle arrow and when he comes 35 
back and sees the performer of the ordeal still immersed with his limbs in 
water, then the king should declare his innocence. Brhaspati : “ Taking 
up the middle arrow, another man of the same calibre* returns to fcjie 
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place from where the (first) man had gone, and on arrival if he does not 
see the man who is immersed into the water below, then his innocence 
should be declared, otherwise ha will not be considered as innocent, even 
if one limb is seen. ” 

5 Pitamaha : “ The person to discharge (the arrow) to be selected 

should be a Kshatriya, pure in character, or even a Brahmana ; one with 
a not unkind heart, quiet, and who has observed a fast and has kept 
himself pure,” (109). 

Thus ends the Ordeal by Water. 


10 Now the Author describes the Ordeal by Poison 

Yajnavalkya, Verses 110, 111. 

“ 0 Poison thou art the son of Brahman. Thou art 
established in truth and virtue ; clear me from this charge. 
Out of (regard for) truth, be like ambrosia to me.” (110). 

15 Having addressed thus, he should swallow the 

poison called S'arnga (or ginger) produced on the Himalaya 
mountains ; of him by whom the poison becomes dige ted 
without convulsions (The Chief Judge ) should declare 
the innocence (111). 

20 Mitakshara:— With' the mantra, Twam vishetyadi, “ O 

poison &c. ’’ having addressed the poison, the person performing 
the ordeal should, bhakshayet swallow, wisham himasailajam, 
poison produced on the Himalaya mountain, i. e. produced on the 
mountain peaks. And when such a poison when swallowed by a man 

25 is digested, vegairvina, without convulsions, such a one is declared 
innocent. 

Convulsions from poison occur by the transmission of one 
humour 1 of the body with another ; vide the text 2 : “ The transmis- 

sion of a humour of the body into another is known as the 

1. «TT5 — A humour of the body. . According to the principles of Aryan 
Medicine the principal humours which regulate the condition of the body are 
( wind ) f iTcf ( biles ) & qnir (phlegm). A disturbance in the normal 
condition of any of these causes all the diseases of the body*. 

2» Of Pitamaha, . . 
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convulsion of poison. ” The humours, moreover, are seven 1 

vtz. ‘‘The skin, blood, flesh, fat, bones, the marrow, and the 
semen ’ . Thus the convulsions of poison would be seven 
.also. The characteristics of these have, moreover, been mentioned 
in the treatise on poison Vishatantra thus : “The first convulsion 5 
from poison brings on a horripilation, and the one next to 
it (cause) perspiration and the dryness of the mouth ; the 
two next following cause in the body the change of colour 
and violent tremour. That which is (called) the fifth convulsion 
brings on syncope, chocking of the throat, and the hiccough ; the 10 
sixth (creates) fast breathing and coma, and the seventh causes the 
death of the consumer (thereof).” 

Here, moreover, the worship should be offered to the God 
MabMeva, as says Mirada : “One who has observed a fast should 
administer (the ordeal of) poison in the presence of gods and the ] 5 
Brlthmanas, after having worshipped (the God) Mahes'wara by means 
of fragrant scents, codirnents, and with mantras” The Chief Judge 
after having observed a fast, should worship the deity MahMeva, and 
placing the poison before it, should offer worship to Dharma and 
others, terminating with a sacrifice, and thereafter having placed the 20 
document bearing the complaint on the head of the person performing 
the ordeal should thus invoke the poison: — viz. • — “0 poison thou 
hast been created by Br&hman for testing the wicked, (therefore 0) 
expose the soul of the sinners, while be like ambrosia to the pure* 
minded. 0 poison thou who art Death incarnate, thou hast been 25 
created by Brahman, free this man from this (charge of a) sin and 
become nectar to him by (regard to his) truth.” 

Having thus invoked, he should give it to one who is standing 
with his face turned towards the south; vide the text of Mirada : 

“To one who is standing with his face towards the South, and also in BO 
the presence of the twice-born, with his face turned towards the 
North, or the East, and with concentrated mind he should administer 
the poison.” 

The poison, moreover, to be taken should be the Vatsanabha 
poison or the like; vide the text of Pita,ma»h.3> : “Of the vatsan&bha 35 
from the mountain heat or of a poison produced ou the Himalayas.’' 

1. These are jsr?, *?, 3TR«T, f 
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The poisons to be discarded have similarly been laid down : “Distilled 
poisons, as also poisons which are old, or are artificially prepared, and 
those produced from the earth— all these poisons should be entirely 
excluded”. Also by Harada 1 : “ Purified poison, as well as poison 
5 which has been distilled, similarly, scented and mixed poison, as also 
the KdlaMta and the Aldbu poison, should be carefully avoided.’’ 

The time also has been mentioned by Narada 2 : “ Having 
. weighed the poison which is intended (to be given), it should be 
administered at a time when the winter has set in. A man knowing 
10 the Dharma must not administer it) in the afternoon, nor in the 
twilight.” In any other period, however, a less quantity than that 
laid down as the standard, should be given, vide the text 3 : “Four 
yavas should be given in the rainy season, and it has been laid down 
that five yavas should be given in the Grishma. In the Hemanta it 
15 should be seven yavas, and in the S'arad even less than that”. By 
less is meant six yavas. By the mention of Hemanta, S'is’ira also 
is included ; vide the SYfiti text vis . : “By the combination of 
Hemanta and SWira.” 

Since Yasanta has been regarded as a period common for 
20 (the administration of) all ordeals generally, seven 

. * Page 70. should be given during that season, and the 
poison also should be given after it is covered 
with clarified butter; vide the text of Narada 4 : ' Let him give 
to the person performing the ordeal, one-eighth less than twentieth 
25 part of a sixth part of a Pala of the poison, mixed with clarified 
batter.” A Pala here, moreover, is equivalent to four gold coins. 
Its sixth part would be ten M&sha and fifteen Yavas- Three yavas 
make one Krishnala, and fifteen Krishnalaks make one M&sha • thns 
fifteen yavas make one Masha. 5 . In this way the (number of) yavas 
30 in ten Mdshas would be one hundred and fifty, and this together with 
the ten yavas mentioned above make up (the total of) 160 yavas — 

1. Oh. I 321.$?.- Anotber reading is sj?— spoiled poison. 

. 2. Ch. I. 319 and 320. 

- - - 5. - N&rada Oh. I. 324. 4. Oh. I. 323. 

5. ifsrrtf is a better reading, q-sg- cfSTPU appears to be wrong. 
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this is the sixth part of a Pala. A twentieth part from this would 
be 8 yavas. A twentieth part less by one-eighth of this i. e, less by 
one yava i. e. seven yavas he should give mixed with clarified butter. 

The clarified butter should moreover be taken thirty times the 
(quantity of) poison, aide the text of Katyana 1 : “The poison should 5 
be administered to men 2 in the forenoon and in a cool place; it should 
be pounded and smooth, and should be mixed with clarified butter 
thirty times the quantity (of the poison)” i. e. the poison (should be) 
mixed with clarified butter thirty times its quantity. 


The person performing the ordeal should, moreover, be 10 
protected from sorcerers &c ; vide the text of Pitamaha vie . : “The 
king should protect the person about to perform the ordeal from the 
danger of sorcerers &c. by guarding him with his own men for three 
or five days. He should also examine and see if there are hidden on 
bis body any medicines, or spells, or any jewels which are effective 15 
as antidotes against poison, as also those secretly produced.’’ 
Similarly the poison should also be guarded. Vide the text of 
Harada 3 : “Poison from the mountain peak which is obtained from 
the Himalayas, is the best as ordained ; such as has the colour, flavour, 
and taste, which is unartificial, not tempered, and which is not over- 20 
powered by any charms.” 


Similarly after the poison has been swallowed be should be 
watched for ( an interval of ) 500 claps of the hands, and thereafter 
should be examined, as says Narada : “ If after an interval of 500 

claps of the hands he remains free from any effect ( of the poison ), 
then he is considered to be innocent ; thereafter he should be 25 
examined”. The interval of time however stated by Pitamaha i. e. 
till the end of the day, has a- reference to a small quantity of poison. 

“ After swallowing it if he remains steady and without a swoon, and 
does not vomit and otherwise remains free from any effect till the 
end of the day, he should then be declared as innocent.” Here also 30 
the procedure is as follows ; the Chief Judge after having observed a 
fast and worshipped the God Mah&deva should place the poison before 
it, and after having offered a sacrifice to Dharma and other deities, 


1. Verse, 450. 
3. Oh. I 322, 


2, Lit s corporate beings. 
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and placed the document containing the complaint on the head of the 
person wishing to perform the ordeal, should address the poison and 
offer it to him who is seated with his face turned towards the South ; 
the person performing the ordeal too should take the poison after 
5 addressing it. 

Here ends the Ordeal by Poison, 


Viraimtrodaya. 

Now the Author states the ordeal by Poison 
Yajfiavalkya, Verses 110, 111. 

10 “ 0 Poison &c.”, with this verse having addressed the poison, 

one should eat. Ha, moreover, by whom it becomes digested without 
convulsions, of him the Chief Judge should declare the innocence. The 
S'drnga or ginger poison is well known as singhia, as has been said : 
“ Having the luster of a goat’s horn, blue in colour, and produced on the 
15 Himalaya mountain, pure, having the luster of ginger, of a fins yellow 
colour, and unsurpassed.” 

“ The transmission of a humour of the body into another is known 
as the conclusion of poison.” Its characteristic is, horripilation, swoon, 
&c. An ordeal of that. 

20 The procedure here is this: The Chief Judge having observed 

a fast, and worshipped Mah&deva, and having placed before Him the 
poison, having performed the worship of Dharma terminating with the 
sacrificial oblations, placing the document of declaration on the head of 
the performer of the ordeal should thus address the poison with this 
25 mantra : “ 0 poison, thou hast been created by Br&hman for testing 
the wicked 5 (therefore) expose the soul of the sinners, while be like 
ambrosia to the pure-minded. 0 poison, thou art Death incarnate, thou 
hast been created by Br&hman ? free this man from this (charge of a) 
sin, and become nectar to hand by (regard to his) truth.” Thereafter to 
30 the performer of the ordeal with his face turned towards the South, 
himself with face to the North or the East, in the presence of the 
Br&htnanas, he should give refined powdered poison mixed in clarified 
butter. By regard to particular seasons, particular proportions also 
have been mentioned in this connection by Narada 1 : “Having weighed 
35 the poison which is intended (to be given), it should be administered at 


1. Oh. I. 319-320. 
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a time when the winter has set in ; not in the afternoon nor in the noon, 
nor even in the twilight, should one knowing the Dhartna (administer 
it). In the rainy season, the measure is four yavas, and five yavashave 
been stated to be in the Grishina % in the Hemanta, it is seven yavas, 
and in the $arad, even less than that ‘Less’, i. e. six yavas. 5 
Thereafter, the performer of the ordeal having addressed with the verse 
“ 0 poison, thou &c.” should consume it. (110-111). 

Here ends the Ordeal by Poison. 


S'filapani. 

The Author states the ordeal by Poison. 10 

yajnavalkya, Verses 110, 111. 

* Sarngam,' Le., “ Having the lustre of a goat’s horn, blue, and 
produced on the Himalaya mountain, and in the effect having the iustre of 
ginger, extremely cooling and unsurpassed ”. Having taken in the hand 
such poison, and addressed with the verse “ O poison. &c.", and consumed 15 
in the stated quantity, one in whose case it becomes digested without any 
convulsion, -swoon, &c., that man shall be (declared to be) innocent. In 
some books, the following verse is stated as to be repeated (by him), 

“ O poison thou art the son of Brahman, established in the laws of truth ; 
pray free me from this accusation, and by the (force of) truth be ambrosia 20 
to me.” (110, 111). 

Thus ends the Ordeal by Poison, • 


Now the Author describes the Ordeal by Kos* a 

Yajnavalkya, Verse 112. 

Having worshipped the stern deities, he should 25 
collect the water in which they were bathed. Then after 
reciting ( the formula ), he should make the person drink 
therefrom three handfuls of water. 

Mitakshara Ugran Devan, stern, dities, i. e. such as 
D irgfi, Aditya &c; Sama ohyarchya, haring worshipped ,, i. e. 30 
worshipped with the sandal-paste, flowers. &c. and after having bathed 
tat snanodakmaharet, he should eoUtd the water in which they 
were bathed. After collecting it, the chief Justice should address it 
with the mantra " Oh water, thou art the life of all sentient beings 
&c.”, and putting that water into another vessel he should payayet 35 
43 
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prasrtitrayam, cause three handfuls of the water to he drunk, by tbe 
person performing the ordeal after the repetition of the mantra , “0 
Waruna protect me for the truth &c.” This, moreover, should be done 
after the general procedure viz. the invocation of Dharma, the 
5 worshiping of all deities, the offering of the sacrifice, and the placing 
(on the head) of the document containing the complaint &c, has been 
observed. 

Here also, the rule as to the deity to be bathed, the rule as to 
the procedure, as also the rule as to who is entitled to this ordeal 
10 have been stated by Pitamaha thus ' “Of that deity whose devotee 
be is, the water should be caused to be drunk by him. In the case of 
an equal regard for all the deities, the water of Aditya should be 
given to be drunk. The water of Durga should be given for 
drinking to the thieves, as also to those who make a living upon their 
1 5 weapons. In the case of Durga the tridaut should be bathed, while 
of A'ditya, the circle should be bathed, so also the weapons of other 
Deities too should be bathed.” This is the rule about the deities. 

The rule as to the procedure is : “In cases of trust, in all 
cases of suspicion, and also in a compromise 1 — in these the Kos'a 
20 should be administered, always for the purification of the mind”. 

'‘The drinking of the Kos'a water is ordained in the forenoon 
for one who has observed a fast, has bathed, and 
* Page 71. has a wet cloth on, who is a believer, and who is 
free from vices.” Sas'tika is a believer. “The 
25 wise should not offer the Kos'a to the drunkard, to the, voluptuous as 
also to the rogues, and to those who are unbelievers 1 . The drinking of 
Kos'a should be avoided in the case of great criminals, irreligious or 
ungrateful men, eunuchs, low Brahmanas, unbelievers, Vr&tyas and 
slaves.” Mah&parddha means a great crime. Irreligious i. e. who 
30 does not observe the duties laid down for the Varnas in the several 
stages i. e. who is an atheist. Lowborn i. e. born of a Pratiloma 
union. Slaves i- e fishermen. This is the rule as to the capacity of 
persons- 

Moreover, after preparing a circle with the cow-dung, the person 
35 wishing to perform tin ordeal should, be seated facing the Sun, and 

1. N&rada I 332. 
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then he should be made to drink. This is the rule to be deduced 
from the text of Marada.; “Having called him who has been 
accused, and made him seated in the centre of a circle, and with his 
face towards the Sun, he should be made to drink three handfuls.’’ 


It may be asked, in the case of ordeals begining with the 5 
balance and ending with the poison the decision as to the innocence 
or guilt is immediate, what however in the case of kos'a ? so the 
Author says 

Yajiiavalkya, Verse 113. 

He on whom no calamity falls either by the act 10 
of the King, or of God within fourteen days, is innocent (and) 
there is no doubt. 

Mitakshara -Chaturdas'Adannhah, before fourteen 
days, yasya, on whom , rajikam, by the act of the ling, i. e. by reason 
of the king, (or) daivikam, by the act of God, i. e. caused by God, 15 
vyasanam, calamity, i. e. trouble, ghoram, dire, i. e. great ; no, 
is not, i. e. certainly never, jay&te, falls, a minor one being 
unavoidable in the case of corporate beings — Sa S'uddhah, he should 
be considered to be innocent. 

If it fall after the interval there is no blame. As says 20 
Narada 1 : “ If a great misfortune even should befall him after the 
lapse of a fortnight, he must not be harassed by any one, since the 
fixed period has elapsed. ’’ This text is self-apparent. The rule 
within fourteen days ” is with reference to serious charges, since it 
comes to be mentioned after the prefatory observation. " These in 25 
the case of serious charges 2 . ” The other intervals mentioned by 
Pitamaha, have a reference to petty charges; vide the text : “The : 

kos'a may be administered even in a petty case.” These are (as 
mentioned in the text 3 ) = “ He in whose case a misfortune is seen 

1. Oh. I 331. 

2. ; See above yajn. Ter. 95 Text p. 57. 1. 25. Eng. Tr. p. 909, 

3. Of Pitamaha, 
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within three, seven, twelve or fourteen days, is considered to be 
guilty. ” These three intervals of time have to be adjusted by 
dividing the amount at stake which is less than the amount of a 
serious charge, and by allotting the periods of three days &c. to 
5 each portion respectively. 

Thus ends the Ordeal of kos'a- 
Viramitrodaya. 

Now the Author states the ordeal of the Koia, 

YajSavalkya, Verse 112, 113. 

10 Having offered worship to the stern Deities, the Chief Judge should 

take up the bath-water of the Deity. The sternness, moreover, has 
been expounded by Pitamaha thus : “Of that Deity, whose devotee 
he is, the water of it should be caused to be drunk by him. In the 
case of an equal regard for all the deities, the water of Aditya should 

15 be caused to be drunk. In the case of DurgS, the t rid ant should be 
bathed, while of Aditya, the circular halo ; in the case of other deities, 
the weapons should be bathed”. 

Tasmdt, ‘from it’, i, e. from the bath-water, prasrtitrayam, 
‘three handfuls’ of water having made to trickle 1 , he should be made 

20 to drink. Of one who has drunk the water no calamity from the king 
or fate, or any other difficulty such as a dangerous disease of a 
malignant type for an interval of fourteen days, sa sudkhah, ‘he is 
declared innocent’ i. e. becomes successful. The meaning is that on an 
absence of a calamity within the time limit, no suspicion can stand. 

25 By the use of the word tu, ‘however’, is excluded the mixture of any 
other water., “He, in whose case a misfortune is seen within three 
nights, or seven nights, or twelve days, is declared to be guilty,” this 
, text of Pitamaha has reference to accusations of a faulty or very faulty 
character > thus there is no contradiction. 

30 Here, moreover, this is the Procedure : Having prepared a circle 

with the cow-dung, and having placed the performer of the ordeal with his 
face towards the Sun, and performing the ritual ending with the placing of 
the document on the head, and after offering worship to the stern deitie , 
from their bath-water taking three handfuls of water and having 

!• TOW- This is the reading in Virmitrodaya. The Mitatyhar$ 

reads 
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addressed it: s< 0 Water thoa art. of the sentint beings &c.” 

“O Varupa, protect me by truth”, he (the Chief Judge) should cause 
the performer of the ordeal to drink. (112-113). 

Thus end$ the ordeal of Kosa. 


S'ulapaui. ’ 5 

Now the Author states the ordeal of kosa 

lajaavalkya, Verse 112. ■ 

Having respectfully offered worship to stern deities, and having 
brought their bath-water, and after repeating the offence charged against 
himsejf, with face turned towards them, he should take three handfulls of 10 
the water. Pitamaha . states a special rule : “ Of that deity of whom the 
particular man is a devotee, he should be made to drink the water. In 
the absence of any particular deity, he should be made to drink the water 
of Aditya. Within fourteen days’ interval if no dire calamity from the 
king or fate occur to him, he should be declared to be innocent without 15 
doubt.” ‘Calamity,’ i.e. an accident. ‘Dire,’ i.e. causing extreme pain. The 
rest is plain. Pitamaha : “ If within three nights, or within seven 
nights, or within twice seven days, any misfortune is seen to occur 
to a man, such a one is a sinner.” Katyayana 1 : “ If a calamity due to 
fate occurs within three weeks, the accused should be compelled to pay 20 
the amount, and also a fine. Not of himself only, but if it occurs to his 
relatives, such as a disease, fire, death of a kinsman, he should be 
compelled to pay the amount and a penalty. A wasting disease, 
diarrhoea, erruptions, pain in the palate and joints, eye disease, throat 
disease, and the colic pains are regarded as divine calamities for men.” 25 

Thus ends the ordeal by Kosha. 


OTHER ORDEALS. 

The five principal ordeals beginning with the Balance and 
ending with the Kos'a, have been expounded, ]as proposed by the Lord 
of the Yogis. 30 

Other ordeals have been mentioned in another Smrti having 
a reference to petty complaints, as says 
Rice. Pitamaha 2 : “Now I proclaim the rule 

regarding the grains of rice which have to be : 
chewed (by the party). This rice ordeal should be administered in 35 

1. V erses 456-458. 

2, cf. AIsq N&rada Ob, I. 337-S42. 
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cases o£ larceny, but on no other occasion whatsoever ; this is certain. 
I^et the judge who must have cleansed himself previously, use white 
grains of rice, and not of any other (corn), and let him place the 
same in an earthern vessel in the sight of the Sun. After having 
5 mixed them with water used for the bath (of the image of the Sun), 
he shall cause it to remain there. (In the next morning) one who 
has observed a fast and has bathed, on whose head the document 
containing the complaint has been placed, and who is seated facing 
towards the East, should be asked to chew the rice-grains and then 
10 to spit (the same) on a leaf of the holy fig tree and of none else, 
and when that is not available then on a leaf of a birch tree. He 
whose blood issues forth, or whose chin or palate becomes rotten, or 
the limbs shake, must be pronounced guilty. ” 

The Chief Judge should cause one on whose head the 
15 document containing the complaint has been placed to chew the 
rice grains and to spit. 

The form c ‘ having caused to chew ” is gerundial. The 
general procedure which is common to all ordeals viz. the invocation 
of Dharma &c. should be followed here also. 

20 Thus ends the Ordeal of Rice. 


The ordeal of the heated Mdsha has been described by 
Pitamaha thus •• “ A circular pot measuring 
Heated M&sha sixteen angulas with a depth of four angulas 
should be made either of gold, silver, copper, or 
25 of earth, of circular size. And the same should be filled with , 
clarified butter or oil weighing twenty palas, and then when this is 
heated well, a gold mdsha should be thrown into it. He (i. e. the 
person performing the ordeal) should raise the heated mdsha by 
means of the forefinger and one or two fingers near it He who 
30 does not shake his fingers, or on whom no boil is produced, is deemed 
under the law to be innocent since his hand and fingers were 
unaffected. By the expression “ should raise ’’ is meant simply 
picking up from the vessel and not “ throwing out ”, 
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Another process : — <f The Judge after having cleansed 
himself, should throw clarified butter of the cow 
Page 72. into a golden, silver, copper, iron, or earthen 

vessel, and should heat the same on fire. He 
shall then throw into it a polished coin bearing an impression and c 5 
made either of gold, silver, copper, or iron. The pot (which has been 
heated to boiling) in which waves and circles are rolling and rising 
up, and which is incapable of being touched even at the nail-points 
(of the fingers,) he should test it by means of a green leaf (being 
dipped into it) and thus producing a crisping 1 sound. And then he 10 
should address it by the following mantra viz : “ 0 clarified butter 

thou art the purest of all things, thou art the ambrosia at a sacrifice. 

Burn this man, 0 purifier, if he is guilty, and be as cold as ice if 
he is innocent. ” He should cause the coin lying in the clarified 
butter to be caught by the person (wishing to perform the ordeal) 15 ‘ 
who has observed a fast, and who has then bathed and has 
wet clothes on. The umpires should then examine his forefinger. 

He on whom no boils are seen is to be considered innocent, 
otherwise he is guilty”. Here also should be observed the ceremony 
of invoking the Dharma &c. The address to the clarified batter is to 2ft 
be by the Chief judge; the mantra to be addressed by the performer 
of the ordeal is “0 fire thou art of all sentiet beings &c.’ ( From the 
text "they should examine the forefinger,” the picking up of the 
coin is to be made by the forefinger only. 

Thus ends the Ordeal of the heated Mhsha- 25 


The ordeals of the Dharma and Adharma have been mentioned 
by Pitamaha thus : " Now I shall describe 

Dharma and the test by Dharma and Adharma in the ease \ 

Adharma. of men who are guilty of assault, who are 

pressed for payment, and those who desire- ^0- 
to perform the expiatory ceremony.” Guilty of assault 1 e- 
in charges of assault. Who are pressed for payment i.e. in money 
claims. Who desire to perform an expiatory ceremony i. e. in 

1. is the particular sound which is produced at the combination 

of fire and water c/o the Marathi 


v 
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accusations of sins. The rule as to the image is this: “The (image 
of the) Dharma should be caused to be made of silver, while that of 
Adharma either of lead or of iron.” 

He also mentions Another Course: “(The images of) Dharma 
5 Adharma should be painted and in white and black (respectively) on the 
leaf of a birch-tree or on a cloth. Having anointed the same by means of 
the Panchagawya 1 he should worship them with sandal-paste and flowers, 
the Dharma having white flowers, while the Adharma having black 
flowers on.’’ Thus anointed, the two should be placed on two balls. The 
10 balls should be prepared either of cow-dung or of earth, and should be 
placed unseen in an earthern pot which is unbroken, and (the pot) 
should be placed in front of the Gods and the Brkhmanas on a spot 
which has been washed and cleaned. Then, as mentioned before, the 
guardian Deities he should invoke, and after invoking Dharma, he 
15 should write the document containing the complaint.: “If I am free 
from guilt, let the image of Dharma come up into my hand, and if I am 
guilty let the image of sin come in accordance with the law.” — thus 
shall the accused address. “Then the accused shall forthwith take 
one ef the two (images). If he takes the image of Dharma he is 
20 considered to be innocent, if of Adharma he is (considered to be) 
defeated. Thus has been described in short the ordeal by the Dharma 
and Adharma.” 

Thus ends the Ordeal of Dharma and Adharma. 


Others also viz oaths, have been mentioned by Manu 2 and 
25 others as being applicable according to the greater 

Oaths. or less value of the amount, as also having a 

reference to particular caste, thus: "In the case of 
(where the value of the subject matter is) a Nishka, there shpuld be an 
affirmation on oath; in the case of two Nishkas, the touching of the 
30 feet; and for less than three, an oath by the meritorious deed.-; and 
after that the drinking of the Kos'a water. “Let toe (Judge) cause 

1. q^ijoir is a special combination prepared by mixing together the five 
bovine products viz. milk, curds, batter, the urine, and the dung, all pertaining 
to a cow; and hence ( it is ) called qfaw. 

2. Oh. VIII 113-114, 
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a Brahmana to be sworn by his veracity, a Iv?hatriya by his chariot 
or the animal he rides on and by his weapons, a Vais'ya by his bine, 
grain and gold, and a Sandra by (the imprecation of) all the heinous 
sins.” 

Here, moreover, the index cf the innocence has been given by 5 
Manu 1 viz. • “He who meets with no speedy misfortune, must be 
held innocent on (the strength of) his oath.” The misfortune also 
has been stated above in the text 2 : “On whom no calamity falls 
either by the act of God or that of the king ” The rule as to the 
duration of time also should be observed to be to commence from one 10 
night and to extend to three nights, commencing from the third night 
and extending as far as the fifth night, or of one night &c., after 
determining the importance or pettiness of the case in hand. The 
penalty also has been mentioned by Katyayana 3 when thus the 
success or defeat of a party has been determined by means of ordeals, 15 
‘‘The innocent should be caused to be paid half of a hundred 
and the guilty becomes liable to punishment.” He 1 mentions the 
penalty : “In the case of the ordeal of poison, water, fire, balance, 
ko/a , and rice, as also in the ordeal of the heated mdsha, the penalty 
should be determined respectively as follows : — viz. one thousand, six 20 
hundred, and five hundred, four, three, two, and one hundred, 
respectively; the lesser form to be selected in the case of pettier 
offences.’’ By reason of the text 5 — “ W hen upon a denial, a claim is 
proved, he should pay (the amount)” &c. in which a penalty has been 
mentioned, this penalty under the (law of) ordeals comes to be 25 
an addition (to it). 

Thus ends the chapter on Ordeais. 

Now in the case of petty accusations, the four ordeals such as the 30 
Rice and the rest, not particularly stated by the Author of the Work, 
are being slated. Thus Pitamaha (same as on p. 911 lines 34-35 
and p. 972 11. 1-13 lines above). Here, moreover, the i nvocation 

1. Oil. VIII. 115. 2. Taj II 113 Seep. 969 above. 

3. Verse, 459. 4. Katyana, Verses 460, 461. 

5. Yaj. II. 11. see above p. 686. 11. 33-34. 
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of the Dharma and the other procedure should be understood 
to be for the three ( ordeals ) which will be stated hereafter* 
Moreover, “A pot made either of gold* or of silver, or of copper, or even 
of earth, with a depth of four angolas and measuring sixteen angulas and 
5 of a circular shape, he should fill with clarified butter and. oil 
weighing twenty pdas? and after it is boiled to a heat, a gold 
mdska f should be thrown into it. He should take out the heated 
mdsha by joining the thumb and a finger. He who does not shake 
the forefront of his hand or on whom no eruption has been produced, 
10 is deemed under the law to be innocent, since his hand and the fingers 
were unaffected/ 5 Mandalam , z\e* a circle; uddharet , *fcak® out 9 , i,e. take 
outside (the pot)* 

Brliaspati 1 : u Iron twelve palas in weight formed into shape is 
called a plough-share ; it should be eight angulas in length and four 
15 angulas in breadth* That (plough share) having been made red-hot in 
fire, the thief should lick it once with his tongue. If he remains 
unscorched, he obtains an acquittal; otherwise, however, he loses 
his cause/ 9 

Pitamalxa describes the ordeal of Dharma (see above p. 978 
20 1L 27-33 and p. 974 11. 1-22). 

Now the Oaths. There Maim 2 *. “A Judge should swear a 
Br^limana by the truth ; a Kshatriya by his vehicle aod weapons , a 
Vaisya by the kine, seeds and gold; while a Sftdra with all the sins; or 
these should be male to touch the heads of their sons and wives/ 9 

25 “ Should this have been committed by me, then the sin generated 

by the transgression of truth should be mine", thus a Br&hmana should b© 
mad® to say, “ Should this harm have been done by me then my 
conveyances and arms may become unfruitful*, thus should a Kshatriya 
be made to declare ; and so on further. 

30 Halayudha states the meaning of this text in substance to be 

thus s “This is true, 1 thus a Brahmana should be made to affiirm ; a 
Kshatriya should he made to touch the conveyance and weapons ; 
a Vais'ya should be made to touch the cow &e. and the sin which is 
generated by false oaths, with that he should enjoin a S'udra 
35 falsifying an oath. Ail should be made to do as stated before". 

Brhaspati 3 : “Truth, a vehicle, weapons, cows, seed, and gold; the 
feet of the Gods or of the Br&hmanas, the heads of sons or wives; these 


1. Oh. X. 28, 29. 


2. Oh. VIII. 114, 115. 


3. Oh. X, 6, 7. 
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are stated to be for oaths by Manu in small matters”* Here, as an 
oath is distinct from an ordeal, there is no fasting &c., but only bathing 
and sipping water* 

S'ankha: “The staking of the merit generated by pious 1 and 
charitable deeds &c., and should also cause other oaths to be taken.” 5 

Mann 2 : u One falsifying an oath perishes here and after 
death. In connection with amorous women, in regard to marriages, 
in the feeding of cows, as also regarding fuel, and for protecting a 
Br&hmana, by taking a false oath, there is no sin”. ‘In connection 
with amorous womens i. e . in private, for keeping the woman pleased. 10 
‘In marriage* i. e . by women for the husband. For the feeding of the 
Cows, fuel, for the performance of the daily oblation; also for the saving 
of the life of a Br&hmana, a cow &c., even by a false oath, no sin is 
incurred. This is the meaniag. 

Here in the Commentary on Srimat Yajnavalkya 15 

ends the Chapter on Ordeals 


S'ulapani. 

In the course of the discussion are mentioned the Rice, &c. Here 
PItamaha : “In the case of theft the rice should be administered, and not 
elsewhere; this is certain. Pure rice should be caused to be prepared 20 
from paddy grains and not of any other. In an earthen pot one should 
place it in front of Aditya, after having purified oneself. These should be 
mixed with the bath water ; at night he should be made to stay there. In 
the early dawn, it should be given to the performer, with his face towards 
the Sun. After chewing the rice he should b a made to emit on a leaf three 25 
times. He whose blood appears to ooze, or the tooth-row is affected 
with pain ; one whose limb gets a shake, such a one the Judge should 
declare as not innocent.” 

Now the ordeal of the Heated Masha. 

One should cause to be made an iron vessel, or one of copper of 30 
sixteen angulas , and of four angulas (in depth) or of earth either, of a 
circular shape ; and should fill it with clarified butter and oil of the 
quantity of twenty palas ; when it is well boiled, one should throw a gold 

1. fePljr — Pious and charitable deeds such as performing sacrifices, 
digging tanks, etc. see p. 806. n. 2 above. 

2. Oh. VIII. 112, 113. 
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mdsha in it. He should take out the heated masha with the fore-finger and 
another finger joined together. Where neither the forepart of the hand is 
burnt* nor a boil appears, such a one is regarded as innocent according to 
law* as is the text of Pitamaha. Mandala , s a circle \ 

5 Sow the ordeal of the Plough share — Phala (same as in the 

Viramitrodaya at p. 976, above ). 

Now the ordeal about Dharmaj a— Result of Dharma* 

There JBrhaspati 1 : “On the leaves should be painted ( the images of ) 
Dharma and Adharama in black and white colour, (respectively). Then 
10 they should be invoked with the Mantras inducing vitality and others* 
as also with the Gayatri and Samas. Thereafter one should offer worship 
with sandal paste, and flowers, also white and dark. Having sprinkled 
with the five bovine products, and enclosed in balls made of earth, having 
made (them) equal in size, these should be placed unobserved in a new jar. 
15 Thereafter the performer of the ordeal should take one ball out of 
the vessel when asked (by the Judge). If Dharma is taken, he is 
acquitted ; otherwise he is declared guilty”. 

Thus ends the ordeal of Dharmaja. 

Now the Oaths: Narada 2 : “Truth, the conveyances and weapons 9 
20 cows, seeds and gold, the feet of the Deities and of the Brahmanas ; and 
meritorious acts as may have been performed. These have been stated as 
(the objects for) oaths by Manu in small matters”. 

Also Mann 3 : “ By the truth should a Brahmana be affirmed ; a 
Kshatriya, by the conveyances and weapons ; with the cows, seeds* and 
25 gold, a Vais'ya; while a Sudra with (the imprecation of) all the sins”. (113) 

Thus ends the Chapter on Ordeals. 



2. This is not found in Narada. But see Brhaspati X. 67. 

3. Oh. VIII. 173. 



